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U.S. Customs Service 


Treasury Dectstons 


19 CFR Part 6 
(T.D. 85-157) 


Customs Regulations Amendment Relating to Entry and 
Clearance of Civil Aircraft 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
lating to the size, type of paper, and ink used on forms required for 
the entry and clearance of civil aircraft by Customs. These changes 
are less restrictive than current standards. They are minor changes 
which will apply only to the forms involved. They will facilitate the 
procedures involved in entering and clearing civil aircraft without 
making any substantive changes in those procedures. 

EFFECTIVE DATE: October 21, 1985. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
Jerry Worley, Office of Cargo Enforcement and Facilitation, (202- 
566-8151). Legal Aspects: John Mathis, Carriers, Drawback and 
Bonds Division, (202-566-5706), U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 6.6(a), Customs Regulations (19 CFR 6.6(a)), currently pro- 
vides that the size of Customs Form 7507 (General Declaration) and 
Customs Form 7509 (Cargo Manifest), required for the entry and 
clearance of civil aircraft, shall be approximately but not to exceed 
8% inches wide and 14 inches long. Additional specifications pro- 
vided for in § 6.6(a) are that the forms shall be on white bond paper 
that will not discolor or become brittle within 20 years; that if 
these forms are dittoed or if the entries on them are to be dittoed, 
the paper must be substance 40, 17 inches by 22 inches, 1,000 sheet 
basis; if printed or typewritten, at least 25 percent rag, substance 
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26, 17 inches by 22 inches, 1,000 sheet basis. Also, these forms and 
the entries thereon must be dittoed, typewritten, or printed with 
ink, or dye that will not fade or “feather” within 20 years. 

Section 6.6(b), Customs Regulations (19 CFR 6.6(b)), currently pro- 
vides that these forms may be printed or dittoed by private parties, 
provided the forms so printed or dittoed conform to the official 
forms currently in use, with respect to size, wording arrangement, 
style and size of type, and paper specifications. 

After a review of these requirements, Customs believes the speci- 
fications for these two forms are too restrictive, particularly with 
regard to their size. Therefore, by a document published in the Fed- 
eral Register on January 11, 1985 (50 FR 1544), Customs proposed 
to reduce the size of the forms to 8% inches by 11 inches, with a 
provision permitting the private printing of the forms up to a max- 
imum size of 8% inches by 14 inches. Customs recognizes that 
there also may be some justification, due to the exigencies of air- 
craft operation of which we are unaware, for permitting some mini- 
mum size that is smaller than 8% inches by 11 inches. The pro- 
posed changes provide for these extenuating circumstances. In ad- 
dition to the change in size specifications, Customs also proposed to 
eliminate all restrictions with regard to the type of paper and ink 
used on the forms. 

Customs does not believe that Annex 9 to the Convention on 
International Civil Aviation precludes any of the proposed changes. 
No restrictions on the type of paper or ink to be used for the forms 
exist. With regard to size, Annex 9 does not specify a size, but does 
provide specimen copies of forms in metric sizes equal to 8% inches 
by 11% inches. However, the size recommended by Annex 9 is not 
binding as evidenced by the fact that the present forms measure 
8% inches by 14 inches. 


DIscUSSION OF COMMENTS 


The only comment received in response to the notice document 
favored the proposal and urged that it be implemented as soon as 
possible. Accordingly, after a further review of the matter, Customs 
has determined to adopt the proposal as described in the notice. 


EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which 
would be a “major” rule as defined by § 1(b) of E.O. 12291, a regula- 
tory impact analysis and review is not required. 


REGULATORY FLExipitiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the amendment will not have 
a significant economic impact on a substantial number of small en- 
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tities. Accordingly, it is not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service Headquarters. However, personnel from other 
Customs offices participated in its development. 


AMENDMENT TO THE REGULATIONS 


Part 6, Customs Regulations (19 CFR Part 6), is revised as set 
forth below. 
ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: August 28, 1985. 
Davi D. . 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 19, 1985 (50 FR 37996)] 


PART 6—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 6 continues to read as follows: 

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 
1624, 49 U.S.C. 1474, 1509: 

§ 6.2 also issued under 19 U.S.C. 1322, 1448, 1450, 1451, 1644; 

§ 6.6 also issued under 19 U.S.C. 1431; 

§ 6.7 also issued under 19 U.S.C. 1644; 

§ 6.8 also issued under 19 U.S.C. 1644, 46 U.S.C. 91, 92; 

§ 6.17 also issued under 19 U.S.C. 1551, 1552, 1553; 

§§ 6.18 and 6.20 also issued under 19 U.S.C. 1552, 1553; 

2. Sections 6.6(a) and (b) are revised to read as follows: 


§6.6 Document; form. 


(a) The forms described in §§6.7 and 6.8 shall be the primary 
documents required for the entry and clearance of the aircraft, pas- 
sengers, crewmembers and merchandise carried thereon. The forms 
shall be approved by the Commissioner of Customs. The forms 
shall be approximately 8% inches wide and 11 inches long and 
shall be on white writing paper. If a document or the entries there- 
on are in a foreign language, a translation in English shall be fur- 
nished with the original and with each copy. 

(b) The Customs forms described in §§ 6.7 and 6.8 are in the Eng- 
lish language and are obtainable from district directors upon pay- 
ment by the owner or operator of the aircraft. A small quantity of 
each of the forms shall be set aside by district directors for free dis- 
tribution and official use. These forms may be printed by private 
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parties, provided the forms so printed conform to the official forms 
currently in use with regard to wording arrangement, style and 
size of type and quality of paper. While minimal variation in size of 
the forms is acceptable, the size of the forms shall not exceed 84 
inches wide and 14 inches long. 


19 CFR Part 134 
[T.D. 85-158] 


Country of Origin Marking of Pistachio Nuts 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Customs previously ruled that imported pistachio 
nuts which are processed by roasting, need not subsequently be 
marked as products of the foreign country where grown, but 
become a product of the country where the roasting is performed. 

Customs has received a request to rescind these rulings because 
the roasting process does not substantially transform pistachio nuts 
which have otherwise attained the character in which they will be 
sold to consumers prior to importation. Specifically, it has been 
called to Customs attention that pistachio nuts which are grown in 
Iran are then roasted elsewhere than in Iran. These roasted pis- 
tachio nuts are then sold without any indication that the nuts are 
products of Iran, and under brand names which imply that they 
are products of California. Customs has decided that the roasting; 
roasting and salting; or roasting, salting, and coloring; of pistachio 
nuts, without more, does not result in a substantial transformation. 
Accordingly, the previous rulings are being rescinded and the con- 
tainers of such products must be marked to indicate the country of 
origin of the raw products. 


EFFECTIVE DATE: October 18, 1985. 


FOR FURTHER INFORMATION CONTACT: Lorrie R. Rodbart, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229, (202-566- 
5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 
1304), provides that all articles of foreign origin, or their contain- 
ers, imported into the U.S. shall be marked in a conspicuous place 
with the English name of their country of origin to indicate to an 
ultimate purchaser in the U.S., the country of origin of the article. 
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This statute was enacted to make consumers aware of the country 
of origin of articles so that they can choose between buying domes- 
tic or foreign articles. Part 134, Customs Regulations (19 CFR Part 
134), sets forth the country of origin marking requirements of 19 
U.S.C. 1304. Section 134.1(b), Customs Regulations (19 CFR 
134.1(b)), defines “country of origin” as “the country of manufac- 
ture, production, or growth of any article of foreign origin entering 
the United States.” An article which is grown or manufactured in 
a particular country and processed prior to its sale to a retail pur- 
chaser is considered to be the product of the country in which it 
was grown or manufactured unless the processing substantially 
transforms the article. A substantial transformation has tradition- 
ally been defined as a change which results in a new and different 
article of commerce with a new name, character, or use. Although 
trade usage and opinion are important in making this determina- 
tion, it is Customs’ position that a substantial transformation will 
not occur, with a resultant change in country of origin, if the proc- 
ess is merely a minor one which leaves the identity of the article 
intact. To hold otherwise would thwart the purposes for which 
country of origin determinations must be made, and would be in- 
consistent with recent court decisions and the purpose for which 
Congress enacted the marketing statute. 

Customs’ previous rulings on the significance of the roasting 
process have been questioned by domestic producers. In ruling 
#724350, dated June 4, 1984, and ruling #726412, dated Septem- 
ber 25, 1984, the issue before Customs was whether the process of 
roasting imported raw pistachio nuts substantially transformed 
these goods into a new and different article of commerce. Customs 
held that the roasting was a substantial transformation. 

Customs has been requested to rescind these rulings on the basis 
that the roasting of these products does not result in a substantial 
transformation, both because it does not result in a new and differ- 
ent article of commerce with a new name, character, or use; and 
because roasting is not a substantial manufacturing or processing 
operation. Customs determined that a review of the above rulings 
was warranted and published a notice in the Federal Register on 
February 11, 1985 (50 FR w629), soliciting public comments before 
any change was made. 


Discussion OF COMMENTS 


Sixty-six comments were received in response to the notice. The 
issues raised by the commenters are analyzed under the following 
six topics: 


Tue STATUTE 


Section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304), re- 
quires that, “every article of foreign origin (or its container, as pro- 
vided in subsection (b) hereof) imported into the United States 
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shall be marked * * * in such manner as to indicate to an ulti- 
mate purchaser in the United States the English name of the coun- 
try of origin of the article” (emphasis added). 

According to United States v. Friedlaender & Co., Inc., 27 CCPA 
297, 302, C.A.D. 104 (1940), the purpose of the statute is to “mark 
the goods so that at the time of purchase the ultimate purchser 
may, knowing where the goods were produced, be able to buy or 
refuse to buy them, if such marking should influence his will”, 
cited in Globemaster, Inc. v. United States, 68 Cust. Ct. 77, 80, C.D. 
4340, 340 F. Supp. 974, 976, (1972) and United States v. Ury, 106 F. 
2d 28, 29, (2d Cir. 1939). In addition, as to imported products from- 
competing foreign sources, it was recognized that particular foreign 
origin is relevant. This is based upon the general reputation for 
quality, the political and social conditions in the country, and the 
national origin of the particular consumer. See, general, United 
States v. Friedlaender & Co., Inc., supra. 

As stated in the notice of February 11, 1985 (50 FR 5629), the im- 
petus for this solicitation of comments came from a group of do- 
mestic pistachio nut growers who are competing with foreign pis- 
tachios, primarily from Iran. The notice provided by a country of 
origin marking on a retail package is necessary to give a retail pur- 
chaser the information needed to make a choice between products 
of different countries. 


THe NEep For MARKING 


The language of 19 U.S.C. 1304 makes it plain that imported 
merchandise must be marked, as much as the nature of the article 
permits, in a way which will reach the ultimate purchaser. If an 
imported product is substantially transformed, the person who 
transforms the article is the ultimate purchaser of the article. If 
the imported article is repacked after this substantial transforma- 
tion, the container in which it is repacked and in which it is pur- 
chased by a retail purchaser does not have to bear a country of 
origin marking. The substantial transformation of an imported ar- 
ticle ends its status as a product of that foreign country of origin 
for Customs purposes. This is permissible pursuant to 19 U.S.C. 
1304 and judicial precedent and as United States v. Gibson-Thom- 
sen Co., Inc., 27 CCPA 267, C.A.D. 98 (1940).and Midwood Indus- 
tries Inc. v. United States, 64 Cust. Ct. 499, C.D. 4026, 315 F. Supp. 
951 (1970), appeal dismissed, 57 CCPA 141 (1970). 

A’ number of commenters have argued that Customs need not be 
concerned with country of origin marking on retail containers of 
imports for the following reasons: 

1. Labelling is more appropriately dealt with by other govern- 
mental bodies such as the Food and Drug Administration (FDA) 
and the Federal Trade Commission (FTC) and by the use of other 
legal remedies such as private redress in § 43(a) of the Lanham Act 





U.S. CUSTOMS SERVICE 7 


(15 U.S.C. 1125(a)) and public remedies such as antidumping and 
countervailing duty provisions. 

2. The cost and difficulty of keeping track of different imports 
from different countries which are combined before a retail product 
is made from these imports is substantial. 

We do not agree that the legislative intent behind 19 U.S.C. 1304 
is similar to that behind most of the other statutes cited. FTC re- 
quirements are directed toward providing information which the 
consumer should be aware of such as content and care labels. The 
antidumping provisions are directed toward preventing unfair eco- 
nomic competition in the international marketplace. None of these 
statutes is intended to give a purchaser notice of the country where 
a particular article was produced. 

Thus, rather than reading these statutes as directed toward the 
same legislative concerns, Customs views each to be addressed to a 
separate and distinct legislative concern. However, FDA require- 
ments are directed toward country of origin marking pursuant to 
21 U.S.C. 16, 343. These requirements are in addition to those Cus- 
toms enforces pursuant to 19 U.S.C. 1304. 

Moreover, we do not agree with the suggestion that Customs is 
free to ignore the clear requirements of a statute. The efficacy of a 
statute and the wisdom of its enactment are proper concerns of the 
legislature. Once a statute is enacted, agencies of the Executive 
Branch are not free to repeal it administratively by refusing to en- 
force it, or by enforcing it only in those circumstances in which the 
outcome is believed to be desirable. Although Customs retains some 
limited discretion to interpret the language of the statute, we 
cannot go beyond the language to a question of whether to enforce 
or not enforce it. 

The cost of compliance is noted by commenters as the third 
reason for nonenforcement. The statutory language allows limited 
exemptions from the marking requirement where the expense of 
marking is economically prohibitive. This subject is discussed below 
in more detail, in the section entitled “Problems of Compliance.” 


Score OF PROPOSAL 


The notice solicited comments concerning the processing of pis- 
tachio nuts. 

One commenter contends that any marking of retail packages 
should await the receipt of enough information on the processing 
done to each product. We agree. The wording of the notice was de- 
signed to afford importers of a wide variety of agricultural goods 
an opportunity to provide information to enable us to decide 
whether various agricultural products are substantially trans- 
formed by the processes they undergo. The concept of substantial 
transformation is particularly fact oriented, and the facts in the 
record determine the ultimate decision. 
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SUBSTANTIAL TRANSFORMATION 


Judicial precedent, such as United States v. Gibson-Thomsen Co., 
Inc., supra; Midwood Industries, Inc. v. United States, supra; and 
most recently, Uniroyal Inc. v. United States, 3 CIT 220, 452 F. 
Supp. 1026 (1982), concern ‘the importation of articles which are 
then “processed” and in the U.S. The question involved in each 
case was, even though the imported article was processed after im- 
portation, did the imported article need to be marked under the 
statute. 

To arrive at this conclusion, the courts in each case had to deter- 
mine if an article produced as a result of this processing was a new 
and different article of commerce with a new name, character, or 
use. In making this determination, it is necessary to examine the 
changes wrought by the U.S. processing to determine whether U:S. 
processing is substantial, and creates a new and different article of 
commerce, or alternatively, is insignificant, and leaves the identity 
of the imported articles intact. 

This distinction between a minor change and a change in the 
basic character of an article, has been incorporated in Part 134, 
Customs Regulations. Section 134.1(d\(1) provides, “If an imported 
article will be used in manufacture, the manufacturer may be the 
‘ultimate purchaser’ if he subjects the imported article to a process 
which results in a substantial transformation of the article, * * *.” 
Section 134.1(d\(2) provides, “If the manufacturing process is 
merely a minor one which leaves the identity of the imported ar- 
ticle intact, the consumer or user of the article, who obtains the 
article under the processing, will be regarded as the ‘ultimate pur- 
chaser.’ ” 

In determining whether an improted article has been subjected 
to substantial manufacturing or processing operations in the U.S. 
which transforms it into a new and different article of commerce, 
or only to insignificant processing which leaves the identity of the 
article intact, Customs will consider the following factors: 

(1) The physical change in the article as a result of the manufac- 
turing or processing operations in each foreign country or US. in- 
sular possession, and in the U.S. 

(2) The time involved in the manufacturing or processing oper- 
ations in each foreign country or U.S. insular possession, and in 
the US. 

(3) The complexity of the manufacturing or processing operations 
in each foreign country or U.S. insular possession, and in the U.S. 

(4) The level or degree of skill and/or technology required in the 
manufacturing or processing operations in each foreign country or 
US. insular possession, and in the U.S. 

(5) The value added to the article in each foreign country or U.S. 
insular possession, compared to value added in the U.S. 

These criteria are not exhaustive, and one or more criteria may 
be determinative. 
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SUBSTANTIAL TRANSPORTATION APPLIED 


We received several comments on pistachio nuts; some on behalf 
of domestic growers, others on behalf of importers. The comments 
on behalf of the domestic growers stress that the moisture in pis- 
tachio nuts is reduced from a range of 40 to 60 percent to a range 
of 4 to 6 percent before roasting. The “roasting” process dries the 
pistachio nuts further to a moisture content between 2 and 4 per- 
cent. This decrease in the moisture is accomplished by drying the 
pistachio nuts for 25 to 50 minutes in a belt dryer or rotary drum 
by a person who is unskilled or semiskilled, and this reduction in 
the moisture costs 2.5 to 3 cents per pound. The final, dried nuts 
are crisper and may be a different shade of green, but according to 
these comments, there is no substantial change in the taste or ap- 
pearance of the nut. According to some producers, pistachio nuts 
are eaten by consumers both before and after the roasting. Howev- 
er, it should be noted that expert sources consulted by Customs in- 
dicated that there is no significant market for unroasted pistachio 
nuts, particularly for “snack” consumption. See, Woodruff, J.G., 
Tree Nuts, Second Edition, AVI Publishing Co. (1979) at page 598. 

The comments for the importers stress that inshell (unshelled) 
raw pistachio nuts are shelled, screened and sorted, roasted, salted, 
and in most cases colored red with food color. The roasting of these 
nuts for 20 to 30 minutes brings the internal temperature of the 
nut to 280 degrees Fahrenheit, and substantially changes the chem- 
ical composition of the nut. It also destroys mold, spores, and bacte- 
ria. After roasting, the nuts are cooled and packaged. Once roasted, 
the nuts must be protected or else they will become rancid. The 
value added by roasting is over 100 percent. 

The submissions on behalf of the domestic growers and importers 
do not present a substantially different description of the process- 
ing to which pistachio nuts are subjected. Rather, they conflict on 
the very basic issue of the significance of the changes to the physi- 
cal and commercial character of the nuts which result from this 
processing. The domestic producers conclude that the pistachios are 
merely further dried, and the importers conclude that the heat ap- 
plied to these nuts changes their fundamental character. Since the 
conclusions are contradictory, we believe it is appropriate to look to 
the sufficiency of the evidence presented. 

The description of the roasting process by the importers con- 
cludes with the statement that this processing substantially 
changes the chemical composition of the nuts. This change is 
claimed to necessitate the protection of these nuts from the air. 
Two appendices were submitted, one for “dried” nuts, the other for 
“dry roasted” nuts, each of which contains lists of quantities for 
various components of the nuts. Some of the differences are strik- 
ing; others do not appear to be of much consequence. For example, 
the changes in the amount of fiber, phosphorus, and sodium are 
minimal. The changes in the amount of water, protein, carbohy- 
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drates, iron, magnesium, ascorbic acid, and amino acids are sub- 
stantial. 

The submissions on behalf of the domestic growers characterize 
the application of heat to the pistachios as a drying rather than a 
substantial transformation. This characterization of the processing 
is based upon expert opinion by Professor Martin W. Miller of the 
University of California at Davis which includes a very complete 
description of the processing of the nuts and the results of such 
processing. This expert opinion provides the link between the re- 
corded data and the conclusions as to changes in the physical and 
commercial character of the nuts. According to this expert, the pis- 
tachio nut, after roasting, is merely crisper. The nuts’ taste re- 
mains the same, and if the color of the nut is changed at all, the 
change is not noticeable. 

After reading all the submissions on this point, it is Customs 
view that the physical and commercial changes which occur in the 
pistachio nuts as a result of roasting are not significant, and that 
the identity and use of the pistachio nut remains intact. Authorita- 
tive sources consulted by Customs indicated no commercial uses for 
green pistachio nuts, and if such uses exist, they are apparently 
negligible. Roasting appears to be, like picking, sorting, and bag- 
ging, simply one of several processing steps to which all pistachio 
nuts are subjected, no one of which alters or limits the intended or 
potential commercial use. In view of this, we conclude that there 
has been no change in the commercial use of the article. So charac- 
terized, we believe that the pistachio nuts are not changed into a 
new and different article by virtue of roasting or other similar inci- 
dental processing. Thus, they are not substantially transformed. 


PROBLEMS OF COMPLIANCE 


Many of the comments focus on the problems created by a con- 
clusion that no substantial transformation of these imported goods 
has taken place. This conclusion requires that each container of 
pistachio nuts which, for example, contains pistachio nuts from a 
number of different countries, be marked with the name of each 
country from which the pistachio nuts originate. The concern ex- 
pressed is that such a container would have to contain the names 
of a large number of countries. 

The commenters suggest some options: (1) standardize labels to 
include the English name of every country of origin from which 
the pistachio nuts originate and (2) print a number of different 
labels and keep track of the countries from which pistachio nuts in 
a particular container are packaged. The first option is criticized 
by these commenters because the labels might not accurately re- 
flect the country of origin of the pistachio nuts except coincidental- 
ly. They point out that any container which does not include pis- 
tachio nuts from each country specified on the container will be in- 
correctly labeled. According to the commenters, the adoption of the 
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second option will necessitate an elaborate system of tracking the 
pistachio nuts from ea¢h country to determine in which particular 
container they have been placed. This, according to the comments, 
is an extremely difficult and costly process. Because the pistachio 
nuts are fungible, it is difficult to determine if the countries from 
which the contents of a specific container originate match the 
marking of the containers in which the pistachio nuts are pack- 
aged. 

Customs is not convinced by the argument that country of origin 
marking on a container of pistachio nuts precludes the pistachio 
nut purchaser from purchasing from other countries. The economic 
and marketing factors that impel purchasers to buy from particu- 
lar countries far outweigh any influence on these decisions that the 
cost of compliance with the marking law might have. Customs be- 
lieves that in every instance the buyer must compare the economic 
advantages resulting from purchasing from a new source country, 
with the cost of compliance with the country of origin marking 
law. 

Customs has not required that an importer track the origins of 
each pistachio nut in a particular container. A listing on the con- 
tainer of the countries which provides the constituents of the blend 
at the time of packing is sufficient. We believe that such a rule of 
reason eliminates the necessity for tracking each individual pis- 
tachio nut while permitting compliance with the marking require- 
ment with a minimum of interference. 

Given the flexibility which Customs has allowed by permitting 
“shotgun” marking, we do not believe that any of the commenters 
has shown that compliance with the marking law would be exces- 
sively costly. 


ACTION 


Accordingly, this document rescinds ruling #74350, dated June 4, 
1984 and ruling #726412, dated September 25, 1984. We do not view 
this to be a change in an “established and uniform practice” which 
entails the protections of §315(d), Tariff Act of 1930 (19 U.S.C. 
1315(d)). The roasting, or roasting and salting of pistachio nuts, 
without more, is not a substantial transformation of the raw pis- 
tachios into new and different articles of commerce. Therefore, the 
containers of pistachio nuts, which have been roasted; salted; or 
blended; or any combination of the three processes; must be 
marked to indicate the country of origin of the raw products in ac- 
cordance with Part 134, Customs Regulations. 


CERTIFICATION REQUIREMENTS 


In many instances, an importer of these articles does not sell 
them directly to the ultimate purchaser i.e. the articles are re- 
packed after their release from Customs custody and sent forward 
for further distribution. In view of this, Customs believes that to 
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further ensure that an ultimate purchaser in the U.S. is aware of 
the country of origin of these articles, importers must comply with 
the certification requirements of § 134.25, Customs Regulations (19 
CFR 134.25), set forth in T.D. 83-155, published in the Federal Reg- 
ister on July 26, 1983 (48 FR 33860). Section 134.25 requires import- 
ers to certify to the district director having custody of the articles 
that: (a) If the importer does the repacking, the new container 
must be marked in accordance with applicable law and regulations; 
or (b) if the article is sold or transferred, the importer must notify 
the subsequent purchaser or repacked, in writing, at the time of 
sale or transfer, that any repacking of the article must conform to 
the marking requirements. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U'S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 


JOHN M. WALKER, JR., 
Approved: September 4, 1985. 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 20, 1985 (50 FR 37842)] 


19 CFR Parts 158 and 178 
(T.D. 85-159) 


Customs Regulations Amendment Relating to Entry Summary 
Filing 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
allow importers to file entry summaries and pay duty for less than 
the invoiced and manifested number of packages in a “permitted” 
shipment, provided the importer submits both a discrepancy report 
and, in lieu of the carrier’s declaration on the report (attesting to 
the shortage), copies of the dock receipt or other documents evi- 
dencing nonreceipt of the lost or missing packages. This amend- 
ment is necessary because the carrier is often reluctant to provide 
the declaration requested, thus forcing the importer to pay unnec- 
~ essary duties on lost or missing packages and later claim a refund. 
The purpose of the amendment is to relieve importers of the 
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burden of requiring them to obtain the carrier’s declaration on the 
discrepancy report. 


EFFECTIVE DATE: October 23, 1985. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Jerry 
C. Laderberg, Entry Procedures and Penalties Division (202-566- 
5765). Operational Aspects: Thomas Davis, Office of Cargo Enforce- 
ment and Facilitation (202-566-5354), U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 158.2, Customs Regulations (19 CFR 158.2), provides that 
an importer may file an entry summary for consumption or an 
entry summary for warehouse for less than the invoiced and mani- 
fested number of packages in a “permitted” shipment if he files 
with the entry summary a Customs Form 5931, in triplicate. Sec- 
tion 158.1, Customs Regulations (19 CFR 158.1), defines a permitted 
shipment as one in which Customs authorizes the carrier bringing 
the shipment to the port to make delivery to the consignee or the 
next carrier and: 

(a) These parties in interest, or their agents, make a joint deter- 
mination of the quantities being delivered, or, 

(b) The carrier bringing the shipment to the port, at its option, 
independently declares the quantities available for delivery by 
filing with the district director, no later than the close of business 
on the next working day after a detemination of quantities is 
made, a signed statement that: 

(1) An independent determination of quantities of merchandise 
available for delivery has been made, within the date of the deter- 
mination shown; 

(2) At least 4 days have elapsed since the consignee or his agent 
was notified that Customs has authorized delivery; and, 

(3) The merchandise was and is available for delivery. 

The Customs Form 5931, titled “Discrepancy Report and Declara- 
tion,” must be completed by both the importer and the importing 
or bonded carrier, as appropriate, and must contain a declaration 
by the carrier that the missing packages were not available for de- 
livery within the provisions of § 448(a), Tariff Act of 1930, as 
amended (19 U.S.C. 1448(a)). 

Section 158.3, Customs Regulations (19 CFR 158.3), provides that 
a refund shall be allowed for duties paid for lost or missing pack- 
ages in a shipment included in an entry summary whenever it is 
established to the satisfaction of the district director, before liqui- 
dation of the entry summary becomes final, that the packages 
claimed to be lost or missing were not delivered to the consignee or 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 19. No. 40, OCTOBER 2, 1985 


another carrier. A claim for this allowance must be made on Cus- 
toms Form 5931 completed by both the importer and the importing 
or bonded carrier. If the carrier refuses to complete Customs Form 
5931, the claim may nevertheless be allowed if the importer com- 
pletes Customs Form 5931 and attaches copies of the dock receipt 
or other documents evidencing nonreceipt of the lost or missing 


packages. 

Under these regulations, an importer who cannot obtain the im- 
mediate cooperation of the varrier in completing the Customs Form 
5931, upon entry or presentation of the entry summary must pay 
the duty on the lost or missing packages and later seek a refund of 
the duty under § 158.3. Importers are thus forced to pay unneces- 
sary duties because of the carrier’s refusal to cooperate or its delay 
in completing the form. 

To relieve importers of the burden of obtaining the carrier’s at- 
testation to the shortage on Customs Form 5931 (in order to file an 
entry summary for the actual number of packages in a shipment), 
by notice published in the Federal Register on October 23, 1984 
(49 FR 42576), it was proposed to allow importers to file an entry 
summary for the actual number of packages released, provided 
that they submit both Customs Form 5931 completed by them and, 
in lieu of the carrier’s declaration of the form, copies of the dock 
receipt or other documents evidencing nonreceipt of the lost or 
missing packages. Importers would thereby be allowed to avail 
themselves of the relief offered in § 158.3 at the time the entry 
summary is filed, rather than at some later date before liquidation 
of the entry summary becomes final. 

As explained in the notice, the proposed change is currently op- 
erative in all Customs field offices, by virtue of a telex from Cus- 
toms Headquarters dated June 6, 1983, instructing them to make 
the change pending its incorporation into § 158.2. 

A discussion of the three comments received in response to the 
notice follows. 


DISCUSSION OF COMMENTS 


Comment: The first commenter appears to support the amend- 
ment, but suggests that the final rule put into effect a simplified 
system for handling short shipments of containers, i.e., when ship- 
ments are not included in the container load forwarded on one 
vessel but instead are forwarded on a later vessel. The commenter 
complains that the current method for accouting for this type of 
shortage is not uniform. 

Response: The suggestion is beyond the scope of the proposal. We 
will, however, review this matter to determine what, if any, action 
should be taken. 

Comment: The second commenter supports the proposal but sug- 
gests that the new procedure for allowing importers to file entry 
summaries for less than the invoiced and manifested number of 
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packages in a shipment should include heavily damaged cargo 
which will be abandoned by the importer, as well as short ship- 
ments, as described above. The commenter also assumes that there 
will be no time deadline for filing Customs Form 5931 and that the 
existing procedures for filing entry summaries will apply to mer- 
chandise released under a “live” entry, i.e, an entry in which the 
entry summary and estimated duties are filed at the time the mer- 
chandise is released. 

Response: There are provisions in § 158.21, Customs Regulations, 
for allowance in duties upon satisfactory proof of the loss or theft 
of merchandise, or the injury or destruction of merchandise in a 
number of situations, some of which would cover the situation of 
damaged cargo. Section 158.22, Customs Regulations, however, pro- 
vides that the provisions of § 158.21 do not apply in cases where al- 
lowances in duties are made under Subpart A or B of Part 158, 
Customs Regulations (as they will be by the amendment to § 158.2 
in this document). Also, § 563, Tariff Act of 1930, as amended (19 
U.S.C. 1563(a)), significantly limits the situations in which Customs 
can make an allowance in duties to those where the merchandise 
was in Customs custody. Given the large number of situations in- 
volving claims filed under 19 U.S.C. 1563(a) and § 158.21 et seq., 
Customs Regulations, it would be unwise to extend the less onerous 
procedure contained in the amendment to § 158.2 to other cases. 

With regard to the commenter’s assumption that there is no time 
deadline in which to file Customs Form 5931, we note that the pur- 
pose of the amendment is to allow the importer to make an adjust- 
ment in the invoiced and manifested number of packages in the 
shipment at the time the entry summary is filed, rather than at 
some later date before liquidation of the entry summary becomes 
final. As long as Customs Form 5931 is submitted before, or at the 
time, the entry summary if filed, an allowance in duties will be 
granted before liquidation. 

With regard to the application of existing entry procedures for 
merchandise released under a “live” entry, we note that this would 
continue. In this situation the entry summary has been filed before 
the importer realizes that he has not received all the invoiced mer- 
chandise. Thus, the entry summary will not reflect less than the 
invoiced or manifested amount of packages in the shipment and 
the importer cannot avail himself of the new procedures under the 
amendment to § 158.2. 

Comment: The last commenter objects to the limited coverage of 
the proposal. He views it as only correcting problems with tradi- 
tional break-bulk cargo where imports are unloaded on a pier and 
the importer picks up loose freight on a piece count. He also offers 
a number of observations on the problems involved with container- 
ized freight and submits proposed regulatory amendments on this 
subject. 
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Response: The suggestions of this commenter do not relate to the 
proposed amendment. They represent an overhaul of the quantity 
control manual procedures which we will review separately for ap- 
propriate action. 

Upon consideration of the comments received, and further 
review of the matter, it has been determined advisable to adopt the 
amendment as proposed. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 


specified in §1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


REGULATORY FLExiBiLiry ACT 


Pursuant to the Regulatory Flexibility Act (5 U.S.C. 601, et seq.), 
it is certified that this rule will not have a significant economic 
impact on a substantial number of small entities. Accordingly, it is 
not subject to the regulatory analysis or other requirements of 5 
U.S.C. 603 or 604. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 


sonnel from other Customs offices participated in its development. 


PAPERWORK REDUCTION ACT 


The collection of information requirements contained in § 158.2 
are subject to the provisions of the Paperwork Reduction Act (44 
U.S.C. 3504(h)) and have been cleared by the Office of Management 
and Budget (OMB). Accordingly, Part 178, Customs Regulations (19 
CFR Part 178), which lists the information collections contained in 
the regulations and the control numbers assigned by OMB, is being 
amended to include OMB Control Number 1515-0037. 


List oF SuBJECTs IN 19 CFR Parts 158 anv 178 


Customs duties and inspections, Imports, Freight, Reporting and 
recordkeeping requirements, Paperwork requirements, Collections 
of information. 


AMENDMENTS TO THE REGULATIONS 


PART 158—RELIEF FROM DUTIES ON MERCHANDISE LOST, 
DAMAGED, ABANDONED, OR EXPORTED 


Section 158.2, Customs Regulations (19 CFR 158.2), is amended to 
read as follows: 


4 
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§ 158.2 Shortages in packages released under immediate deliv- 
ery or entry. 


An importer may file an entry summary for consumption or an 
entry summary for warehouse for less than the invoiced and mani- 
fested number of packages in a shipment “permitted” and deliv- 
ered to him on deposited in a bonded warehouse under the immedi- 
ate delivery procedure in § 142.21 of this chapter, or under the 
entry documentation in § 142.3(a), if he files with the entry summa- 
ry a Customs Form 5931 in triplicate. The Customs Form 5931 
shall be completed by the importer with attached copies of the dock 
receipt or other documents evidencing nonreceipt of the lost or 
missing packages. 


(RS. 251, as amended, $1, 19 Stat. 247, 249, §1, 22 Stat. 965, $624, 46 Stat. 759, 
§ 641, 46 Stat. 759, as amended, § 648, 46 Stat. 762 (19 U.S.C. 66, 197, 198, 1624, 
1641, 1648)) 


PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


Section 178.2, Customs Regulations (19 CFR 178.2), is amended by 
inserting the following in the appropriate numerical sequence ac- 
cording to the section number under the columns indicated: 


§178.2 Listing of OMB Control Numbers. 


* * 


OMB 
control No. 


§ 158.2 | Filing of entry summary and payment of duty | 1515-0037 
for less than invoiced number of packages in 
shipment. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759, 77A Stat. 14, Pub. L. 96-511, 94 
Stat. 2812, 44 U.S.C. 3501 et seg. (19 U.S.C. 1624)) 


WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: August 28, 1985. 
Davin D. QUEEN, 


Acting Assistant Secretary of the Treasury. 
[Published in the Federal Register, September 23, 1985 (50 FR 38519)] 
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19 CFR Part 175 
(T.D. 85-160) 


Decision on Domestic Interested Party Petition Concerning Tariff 
Classification of Certain Imported Continuous Cast Iron Bars 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Decision concerning a domestic interested party petition. 


SUMMARY: Customs has completed review of a petition filed by a 
domestic interested party seeking reclassification of certain import- 
ed continuous cast-iron bars. The bars are currently classified 
under a duty-free tariff provision for cast-iron articles which are 
not alloyed, not malleable, and not specially provided for elsewhere 
in the tariff schedules. The petitioner seeks reclassification under 
the dutiable provision for iron blooms and billets. Following review 
of the petition, consideration of the comments received in response 
to notice of receipt of the petition, and further study of the matter, 
Customs has concluded that the iron bars are properly classified in 
a dutiable provision for articles of iron or steel which are not pro- 
vided for specially. 


DATE: This document will be effective with respect to merchandise 
entered, or withdrawn from warehouse, for consumption on or 
after 30 days from the date of publication in the Customs BULLETIN 
published on October 2, 1985. 


FOR FURTHER INFORMATION CONTACT: James C. Fill, Classi- 
fication & Value Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 17, 1984, a notice was published in the FEDERAL REcIs- 
TER (49 FR 28884), advising the public that Customs had received a 
petition from a domestic interested party filed under § 516, Tariff 
Act of 1930, as amended (19 U.S.C. 1516), requesting that imported 
continuous cast iron bars be reclassified under item 606.67, Tariff 
Schedules of the United States (TSUS) (19 U.S.C. 1202), the provi- 
sion for iron blooms and billets. Merchandise classified under this 
provision is dutiable at the 1985 column 1 rate of 4.8 percent ad 
valorem. Such merchandise does not qualify under the Generalized 
System of Preferences (GSP), a program established by statute 
whereby certain specified merchandise arriving from certain 
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named countries may be entered free of Customs duties. See 19 
U.S.C. 2461-2465 and §§ 10.171-10.178, Customs Regulations (19 
CFR 10.171-10.178). 

The merchandise consists of metal products which are circular 
and rectangular in cross section, which meet the dimensional crite- 
ria for “blooms and billets” as defined in Headnote 3(b), Subpart B, 
Part 2, Schedule 6, TSUS, which are not made of malleable iron 
and, which, therefore, do not meet the definition for steel in Head- 
note 2(g) of that same TSUS subpart. The merchandise is described 
in exhibits submitted with the petition as cast on horizontal ma- 
chines on which the cross-sectional shapes are formed by a water 
cooled graphite die mounted on the side of a holding crucible. The 
bar is drawn from the die by short pulls with intermediate delays. 
Static pressure is exerted from the crucible bath, and after the 
outer shell leaves the die in solid form it is reheated by its internal 
molten core thereby becoming self-annealed. The resulting product 
is fine grained with good machining characteristics. The petitioner 
questioned whether iron products which are made by a continuous 
casting method and meet the dimensional requirements for blooms 
or billets may be properly regarded as semifinished articles. 


ANALYSIS OF COMMENT AND Discussion oF ISSUES 


The only submission received in response to the July 17, 1984, 
notice was filed on behalf of an importer of continuous cast iron 
products from a GSP qualifying country. The submission, which ex- 
pressed opposition to the petition, states that continuous cast iron 
products are not semifinished, and, therefore, not within the defini- 
tion for blooms and billets in Headnote 3(b), Subpart B, Part 2, 
Schedule 6, TSUS, because they emerge from the continuous cast- 
ing process in which they are formed without the need for further 
forming operations or heat treatments. It is also stated that the 
term “semifinished” as used in the TSUS means that further roll- 
ing, working, forging or heat treatments are required on semifin- 
ished articles in their condition as imported, that this concept of 
what semifinished meant at the time of enactment of the TSUS re- 
flected trade practices, and that the framers of the TSUS intended 
to incorporate trade practices in TSUS definitions. Authorities 
cited were the Tariff Classification Study, Explanatory Materials, 
C.LE. 1/64, Vol. 2, p. 419, and the Metallurgical Dictionary, by J. 
G. Henderson (1953), pp. 311 and 313. Also cited was the Explanatory 
Notes to the Brussels Nomenclature, Vol. 2, p. 997 (1966 ed.). 

We have examined the cited sources and have determined that 
the concept of what is semifinished under the TSUS requires con- 
sideration of what must be done to merchandise after importation. 
It also requires consideration of what was done to merchandise 
before importation, between the time of casting and the processing 
after importation which will produce the article or material in fin- 
ished form. See the definition in Headnote 2(b), Subpart A, Part 2, 
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Schedule 6, in which the TSUS, while not defining “semifinish 
defines the similar term “semimanufactured” in terms of merchan- 
dise which has been worked before importation. See also United 
States v. Kanthal Corporation, 64 CCPA 89, C.A.D. 1188 (1977), 
cited in the submission opposing the petition. 

We find that the foregoing authorities are not only persuasive of 
the argument that semifinished products only encompass “primary 
mill products” which must be subjected to further processing, as 
stated in the submission opposing the petition. They also indicate 
that unworked castings are excluded. The merchandise in question 
fails to meet both considerations by its lack of working or treat- 
ment after the casting-extrusion forming process before as well as 
after importation. 

The petitioner counters this conclusion by citing legal note 1(ij), 
chapter 72, of the draft Conversion of the Tariff Schedules of the 
United States Annotated into the Nomenclature Structure of the 
Harmonized System in which “continuous cast products” are in- 
cluded under the heading for “Semi-finished products.” This refer- 
ence, however, is to steel products, as well as iron products, and 
presupposes that some of them will undergo further processing 
even though formed by continuous casting. In this connection, 
while The Making, Shaping and Treating of Steel, United States 
Steel Corporation (9th ed., 1971), p. 706, and the Summaries of 
Trade and Tariff Information, Schedule 6, Vol. 4, p. 78 (1967), are 
cited in the comment opposing the petition for the purpose of show- 
ing that the continuous casting of steel eliminates the ingot and 
primary-mill stages of production, that advantage of continuous 
casting is only shown as a “possibility.” In any case, the Harmo- 
nized System is not legislative history for the TSUS nor otherwise 
recognized as a valid extrinsic aid for TSUS construction. 

The issue has been raised as to the extent rules of construction 
relating to the tariff classification of products invented or devel- 
oped subsequent to the enactment of the TSUS may be applicable 
in this matter. The petition and opposing comment indicate the 
continuous casting process was developed subsequent to enactment 
of the TSUS. Authorities more or less contemporaneous with enact- 
ment of the TSUS show no indication that the concept of casting in 
any way involved a process like what is now called continuous cast- 
ing, a process more like an extrusion than casting. For example, 
the Metallurgical Dictionary, supra, at p. 60, while defining “cast- 
ing” in terms of several different processes, including die casting 
and pressure casting, nevertheless shows that even those forms of 
casting form articles in molds and not by an extrusion through 
dies. The chapter on casting in the earlier 8th edition (1964) of 
United States Steel Corporation’s The Making, Shaping and Treat- 
ing of Steel, pp. 1006 through 1026, also contains no indication that 
the casting of iron or steel involved a process in which molten . 
metal is extruded through dies. 
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Aside from the fact that new articles cannot be brought within 
the meanings of tariff terms as they may have been expanded after 
enactment, new articles may only come within preexisting tariff 
terms if they have the same name and uses of predecessor prod- 
ucts, Polaroid Corp., v. United States, 66 Cust. Ct. 116, C.D. 4179 
(1971), or if they meet the essential resemblance test. Borneo Suma- 
tra Trading Co. v. United States, 64 Cust. Ct. 185, C.D. 3980 (1970). 
While continuous cast iron products may have metallurgical char- 
acteristics similar to ordinary cast-iron products, this resemblance 
does not carry through in appearance, where the latter are shaped 
by molding on all surfaces, while the former are always shaped by 
cutting on at least two surfaces. 

With respect to the question of whether continuous cast iron has 
the same name as predecessor cast-iron products, it is well estab- 
lished that merchandise must be excluded from a tariff term if it 
can only be designated by that term by the use of a qualifier. 
United States v. Sandoz Chemical Works, Inc., 46 CCPA 115, C.A.D. 
711 (1959); Floral Arts Studios v. United States, 49 Cust. Ct. 43, 
C.D. 2359 (1962), app 1 dismissed 50 CCPA 97 (1963). Accordingly, if 
continuous cast iron is distinguishable from cast iron, it is not en- 
compassed under tariff provisions for cast iron. 

Whether the two terms are to be distinguished, that is, the one 
with the qualifier and the one without, depends, in part, upon 
whether the term “cast iron” denotes iron of a particular type, 
such as grey iron, nodular iron, etc., or whether it denotes iron 
formed by a specific casting process using molds. Previously, there 
was no distinction to be made since certain types of iron were 
always formed by casting in molds. The same types of iron can now 
be produced both by casting in molds as well as by continuous cast- 
ing, although it is not shown that the same quality of iron was ever 
produced by casting in molds without a subsequent heat treatment. 

The view that, in order to have cast iron, as opposed to continu- 
ous cast iron, both specific types of iron metallurgically and iron 
formed by “casting in molds” are required, is suggested by the defi- 
nition of “cast iron” in Webster’s Third New International Diction- 
ary (unabridged ed., 1971). While it may be argued that Schedule 6, 
TSUS, questions are controlled by trade practices rather than dic- 
tionary definitions, which only reflect common meanings, in prac- 
tice, “common and commercial meanings * * * are presumed to be 
the same.” 

Merry Mary Fabrics, Inc., v. United States, 1 CIT 13, 17 (1980). 
Further, while the exhibits submitted in support of the petition 
suggest that the terms “cast iron” and “continuous cast iron” are 
used interchangeably, it is not shown that there are no commercial 
distinctions between the two. But in the final analysis, we find that 
the answer to the question as to whether a distinction must be 
made between the two lies in the TSUS itself rather than in extra- 
neous considerations. The merchandise under consideration is ex- 
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cluded from the specific dutiable provision for iron bars because 
that provision is limited to wrought products. The merchandise 
under consideration, like the cast-iron products which the submis- 
sion opposing the petition claims is similar, is typically unwrought. 
However, the TSUS, in its definition of “unwrought” in Headnote 
3(a), Part 2, Schedule 6, specifically excludes extruded products. 


DECISION ON PETITION 


For the foregoing reasons, we find that continuous cast iron bars 
constitute subsequently developed products not within the meaning 
of the terms describing blooms and billets in item 606.67, TSUS, or 
cast-iron articles in item 657.09, TSUS, as understood at the time of 
enactment of the TSUS, and that they are, therefore, properly clas- 
sifiable under the provision for other articles of iron or steel, not 
specially provided for, in item 657.25, TSUS, with duty at the 1985 
rate of 6.7 percent ad valorem. Accordingly, the petition is allowed 
to the extent it claims there was error in the previous duty-free 
rate for and classification of continuous cast iron bars under item 
657.09, TSUS. Our ruling letter of September 14, 1982 (File No. 
803624), in which classification under item 657.09, TSUS, was es- 
tablished, is hereby modified. The petition is also allowed to the 
extent it is claimed such products produced in other than GSP ben- 
eficiary developing countries are dutiable. 

The petition is denied as it relates to the claim that continuous 
cast iron bars are classifiable and dutiable under the provision for 
blooms and billets in item 606.67, TSUS, and as it relates to the 
prevention of duty-free treatment under such claimed classification 
for products of beneficiary developing countries. The petitioner 
may further prosecute its disagreement with the duty-free rate 
status of continuous cast iron products produced in beneficiary de- 
veloping countries under the GSP by filing a notice of intention to 
contest that duty-free status, as provided for in § 175.23, Customs 
Regulations (19 CFR 175.23), following notice of this decision. Im- 
porters adversely affected by the change in the tariff classification 
of continuous cast iron bars in this document must prosecute dis- 
agreements with the change under the protest procedures in Part 
174, Customs Regulations (19 CFR Part 174). 


AUTHORITY 


This notice is published under the authority of § 516(b), Tariff 
Act of 1930, as amended (19 U.S.C. 1516(b)), Tariff Act of 1930, and 
§ 175.22(a), Customs Regulations (19 CFR 175.22(a)). 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U‘S. 
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Customs Service. However, personnel from other Customs offices 
participated in its development. 


‘ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: August 28, 1985. 
Davin D. QUEEN, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 24, 1985 (50 FR 38649)] 
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U.S. Customs Service 


General Notice 


(19 CFR Part 111) 


Rescheduling of October 1985 Customs Broker Examination 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: General notice. 


SUMMARY: Pursuant to § 111.13(b), Customs Regulations (19 CFR 
111.13(b)), the October 1985 examination for a Customs broker’s li- 
cense would normally be scheduled to be given at each district 
office on October 7, 1985, the first Monday in October. Because of 
the observance of the Jewish holiday of Succoth on October 7, 1985, 
the October 1985 examination normally would be rescheduled to 
the following Monday, October 14, 1985. However, because of the 
observance of Columbus Day, on this date, the October 1985 exami- 
nation is rescheduled to Tuesday, October 15, 1985. All Customs 
districts will be notified to reschedule the examination accordingly. 


FOR FURTHER INFORMATION CONTACT: Fred Burns-O’Brien, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229 (202-566- 
5765). 

Commissioner of Customs 


WILLIAM VON RAAB 
Dated: September 1985. 


[Published in the Federal Register, September 19, 1985 (50 FR 38055)] 








U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 85-1050) 


CoMPUTIME, INC., APPELLANT v. UNITED STATES, APPELLEE 


Margaret H. Sachter, Soller, Singer & Horn, of New York, New York, argued for 
appellant. With her on the brief was Sherry L. Singer. 

Jerry P. Wiskin, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for appellee. With him on the brief were Richard K. Wil- 
lard, Acting Assistant Attorney General, David M. Cohen, Director and Joseph I. 
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Davis, Circuit Judge. 

Computime, Inc. appeals from a decision of the United States 
Court of International Trade (CIT) granting the Government’s 
motion to dismiss the complaint for lack of jurisdiction. The CIT 
ruled that Computime’s protest following the Customs Services’ re- 
liquidation of imported watches was invalid, and therefore could 
not form the basis for a suit. The parties agree with the CIT’s legal 
conclusion that that court has no jurisdiction over this type of case 
absent a valid protest, see 28 U.S.C. § 1581(a) (1982) (granting the 
CIT jurisdiction to review the Customs Service’s denial of a valid 
protest); the parties contest only the viability of the protest in this 
case. Because we agree with the CIT that Computime’s protest was 
statutorily barred, we affirm. 


I 
In November 1981 and January 1982 Computime imported a 
quantity of liquid crystal display (LCD) watches composed of a 
watch module enclosed in a case and attached to a watchband. 
Some of the watches had plastic cases and bands, while others were 
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metal. The Customs Service (Customs) initially classified the mod- 
ules and cases under item 715.05, Tariff Schedules of the United 
States (TSUS), which requires assessment of duties separately on 
watch cases and the watch movements under the specific provi- 
sions for each. Customs classified the modules under item 716.183 
(“watch movements, etc.’””) and the cases under. item 720.28 (“watch 
cases and parts thereof”). The bands were classified according to 
whether they were metal or plastic under items 740.34 (“watch 
bracelets’’) a ATT4.559 (“articles not specially provided for, of 
rubber or plastic’), respectively. 
Computime filed a timely protest following liquidation of each 
entry. The protests stated: 
(1) We wish to protest the classification of watch modules 
under 716.18 of the PTSUSA. 
(2) We feel the proper classification is 688.45 of the TSUSA.? 
(3) We wish to refer to Customs Court No. 80-10-01666 which 
is supportive of our claim. 


The reference to the Customs Court case in paragraph 3 of Compu- 
time’s protest is to Texas Instruments v. United States, 518 F. Supp. 
1341 (CIT 1981), aff'd, 673 F.2d 1375 (CCPA 1982). There, the court 
ruled that the modules of LCD watches are not “movements” as 
the term is used in item 716.18, and ordered that Customs classify 
the modules under 688.45. 

Customs allowed Computime’s protest. It reliquidated the entries, 
and “items entered under TSUSA numbers 716.18 [the modules] 
and 720.24 [sic, 720.28—the cases]’ were “classified under item 
number 688.45 @ 4.9%.” The Customs Service thus reclassified the 
modules and the cases, even though paragraph 1 of Computime’s 
protest refers only to watch modules. In its decisions (dated June 
11 and 29, 1982), Customs also specifically referred to the Texas In- 
struments case. The entries were reliquidated in July 1982. 

Computime filed a second set of protests on September 8, 1982. In 
pertinent part, the protest stated: 


We es protest the classification of the watchbands im- 
ported as integral part of LCD electronic watches under 
TSUS #7403 350 [Sic] Since we believe this should be considered 
an entirety part [sic] of Electronic Items under TSUS #688.455. 


These protests again referred to the Texas Instruments decision. 
Customs denied these protests in October 1982. 

Computime then filed a timely summons in the Court of Interna- 
tional Trade challenging Customs’ denial of the second protest. A 
complaint followed alleging: that Customs rulings in other cases re- 
quired that watchbands be considered a part of watches and classi- 
fied under the same TSUS item as the rest of the watch; that 
“{inherent in the importer’s protest of the classification of the 


1 Pursuant to Executive Order 12371, 47 8 ard 30449 (1982), item 688.45 has been renumbered 688.36. For 
simplicity we refer only to the older designatio 
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solid state modules [the first protest]’ was the claim that these 
watches should be classified as one commercial unit under a single 
tariff item; and that Customs, when it reclassified the modules and 
the cases after the first protest, recognized the watches as one com- 
mercial entity. 

The Court of International Trade dismissed the action for want 
of jurisdiction, ruling that the second protest was invalid. The 
court considered two possible alternatives. First, “If, as plaintiff as- 
serts, the protests of the ‘watch modules’ contested the classifica- 
tion of the metal watch bands, then plaintiff's remedy was to file 
an action in this Court within 180 days * * * 28 U.S.C. § 2636(a) 
* * * not file another set of protests.” On the other hand, if Com- 
putime had not contested the classification of the watchbands in 
the first protest, then the second protest was invalid under section 
514(d) of the Tariff Act, 19 U.S.C. § 1514(d) (1982),2 which provides: 


The reliquidation of an entry shall not open such entry so 
that a protest may be filed against the decision of the customs 
officer upon any question not involved in such reliquidation. 


The court added that “{i]f plaintiff could have made such protests 
[of Customs’ classification of the watchbands] at that time [in its 
first protest], it was required to make them.” 


il 


Prior to 1930, the Customs laws contained no provision for draw- 
ing to a close the administrative process by which entries are liqui- 
dated. Serial protests challenging different aspects of a liquidation 
were common. Congress recognized this problem, and considered 
the language now contained in section 514(d), set forth supra, to be 
a proper remedy. The only legislative history on section 514(d) em- 
phasizes the provision’s underlying goal of finality: 


Under the existing law, it has been held that a reliquidation 
opens up the whole entry to protest. It is thus possible for an 
importer having an entry with a a e number of items to pro- 
test one item at a time and thereby keep the entire entry from 
final liquidation indefinitely. Your committee proposes the im- 
position of a limitation that reliquidation of an entry will not 
open the entry to protest upon any question not involved in 
the liquidation. 


H. Rep. No. 7, 71st Cong., Ist Sess. 179 (1929). Thus, while Compu- 
time refers broadly to “the right to protest under section 514(d),” 
Congress clearly intended the provision to be “a limitation” on, and 
not a conferral of, an importer’s right to protest Customs’ decision. 

Those cases which have construed section 514(d) have also viewed 
the provision as a limitation on the importer’s right to file succes- 
sive protests. In F.W. Woolworth Co. v. United States, 26 CCPA 157 


2 In the various amendments to the Tariff Act since 1930, the subsections to section 514 have been renum- 
bered. The language now contained in section 514(d) has remained the same throughout. 
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(1938), one of our predecessor courts considered the effect of this 
provision in a case involving the entry of beach balls, tennis rac- 
quets and earthenware. After liquidation, Customs noticed an error 
in its calculation of the amount of earthenware, and reliquidated 
the entry. The importer filed a timely protest, challenging the clas- 
sifications of the balls and racquets. The court concluded that the 
language now in section 514(d) barred the protest: 


We think one of those things Congress had in mind when it 
added the new language in section 514 above quoted was exact- 
ly this kind of situation. One of the intended purposes of the 
legislation was to enable the customs authorities to correct 
error and leave these corrections subject to protest but not to 
open up for protest * * * questions which could have been pro- 
tested within sixty days from the prior liquidation. 

Id. at 161 (emphasis added). In short, the court emphasized that a 
protest following reliquidation can contest only those points raised 
by the Customs Service’s decision on the initial protest. 

A recent decision of this court dealt with the same issue in 
slightly different circumstances, and affirmed (on the basis of the 
opinion of the CIT) dismissal of a suit challenging Customs’ denial 
of a protest following reliquidation. Audiovox Corp. v. United 
States, 754 F.2d 848 (Fed. Cir. 1985), affirming 598 F. Supp. 387 
(CIT 1984). In that instance, the importer initially protested the 
classification of certain radios. Following reliquidation, the import- 
er sought a third liquidation with no assessed duties under the 


Generalized System of Preferences. The CIT dismissed the action, 
because the second protest was invalid: 


To allow an importer to raise a claim in the protest of a re- 
liquidation not raised in the protest to the liquidation, and 
which could have been raised there, would drain 19 U.S.C. 
§ 1514 (cX(1) and (d) of all meaning. The number of possible pro- 
tests of a single entry would be limited only by the importer’s 
imagination; an endless series of reliquidations could result. 


598 F. Supp. at 389. Accord: Pistorino & Co. v. United States, 71 
Cust. Ct. 166 (1973); Wilshire Industries, Ltd. v. United States 64 
Cust. Ct. 84 (1970); Moses Harvey Brotman v. United States 27 Cust. 
Ct. 251 (1951). 

Computime takes umbrage at the CIT’s conclusion that a protest 
of reliquidation is invalid if it raises issues that could have been 
brought up during the initial protest but were not. This formula- 
tion, we are told, reverses the statute’s point of view; Computime 
insists that the question is not whether the importer failed to raise 
the issue in the initial protest, but whether Customs’ decision on 
the original protest opened up the initial liquidation sufficiently to 
allow a contest of the issues raised in the second protest. 

The answer to Computime’s assertion that its failure to raise the 
watchband issue in the initial protest is wholly irrelevant is sup- 
plied by the CCPA’s decision in Woolworth and the CIT’s decision 
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(affirmed by this court) in Audiovox. See the passages set forth 
supra, which make it clear that one cannot simply reserve for later 
protest a separate aspect of the same entry. 

Another answer to the importer’s position is that the Customs’ 
decision in the original protest did not open up the initial liquida- 
tion in the way Computime seeks now to benefit from (i.e., with re- 
spect to the watchbands). Of course, if Customs on its own initia- 
_ tive expands the scope of a protest and raises issues not posed by 
the importer (as it did here when it reclassified the watch cases), 
then this new aspect of Customs’ decision, which was not protested 
originally, can lead to a proper reprotest. That is because the 
second protest may raise issues “involved in [the] reliquidation,” as 
the statute clearly states. Here, on the other hand, Customs’ re- 
liquidation decision did not mention or cover watchbands or at- 
tempt in any way to deal with them—and it is clear that Compu- 
time did not in fact include watchbands in its original protest 
(except, conceivably, by invoking the doctrine of entireties, dis- 
cussed in Part II, infra). It follows that the second liquidation did 
not at all involve the watchbands as a separate item, and that item 
was not opened up for further protest. 

The interplay between sections 514(cX1) and 514(d) is instructive. 
The former provision states, “Only one protest may be filed for 
each entry of merchandise”; the latter restricts reprotests to issues 
“involved” in the initial protest. As the CCPA stated in Woolworth, 
the purpose of section 514(d) is to leave “these corrections [i.e., Cus- 
toms’ decision on the initial protest] subject to protest” and no 
more. 26 CCPA at 161 (emphasis added). Thus, Computime cannot 
file a new protest both because it had already filed one protest and 
because Customs’ decision in that protest did not open up the sub- 
ject of watchbands. 


Ill 


Computime seeks nevertheless to prevail on the basis of the cus- 
toms law doctrine of entireties. This principle is a corrollary to the 
fundamental theory of customs jurisprudence that an imported ar- 
ticle should be classified according to its true commerical charac- 
ter. The doctrine states that, if an entry consists of parts which, 
although unjoined, when assembled form an article different from 
any of the parts, then the proper classification is the one for the 
whole article and not for the parts separately. The reverse is also 
true, as the court noted in Donalds, Ltd. v. United States, 32 Cust. 
Ct. 310, 314-15 (1954): 


In the application of the [entireties] doctrine, the two possi- 
ble situations which may arise are (1) where ae mpd sepa- 


rate entities are imported in one importation, and the question 
is whether or not they may be considered as a single commer- 
cial unit and classified under the tariff provision for that unit, 
or (2) where a unit is imported, and the question is whether or 
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not the parts thereof, rather than the unit, may each be indi- 
vidually classified under tariff provisions applicable to the 
parts. 


See generally R. Sturm, A Manual of Customs Law 288-96 (1974). 

Computime advances two reasons why the doctrine of entireties 
saves it from section 514(cX1)’s and section 514(d)’s bar against 
serial protests. First, we are told that Computime’s initial protest 
implicity raised the entireties issue; that Customs denied this 
entireties argument in its decision on the first protest; and that 
the entireties issue was thus “involved” (as the statute requires) in 
the first protest, thereby permitting a second protest. If its original 
protest did not raise the entireties issue, then Computime’ s second 
argument is that Customs itself drew the entireties issue into the 
protest when it reclassified the watch cases (along with the mod- 
ules) on its own initiative. The conclusion drawn is that the entire- 
ties issue became “involved” in the protest at this juncture, and 
was thus a proper ground for a second protest.* 

The first argument is readily answered. Nothing in the original 
protest provided any indication that Computime requested classifi- 
cation of the watches as an entirety. Computime relies on Mattel, 
Inc. v. United States, 377 F. Supp. 955 (Cust. Ct. 1974) for the propo- 
sition that protests are to be liberally construed.* This does not, 
however, mean that protests are akin to notice pleadings and 
merely have to set forth factual allegations without providing any 
underlying reasoning. The Tariff Act specifically requires in sec- 
tion 514(cX1) that a a protest set forth “distinctly and specifically 
each decision [of Customs] as to which protest is made.” “A protest 
must be sufficiently distinct and specific to enable the Customs 
Service to know what is in the mind of the protestant.” United 
States v. Parksmith Corp., 514 F.2d 1052, 1057 (CCPA 1975); see 
also, Eaton Mfg. Co. v. United States, 469 F.2d 1098 (CCPA 1972). 
Computime in no way revealed in its first protest that it wished 
Customs to apply the entireties doctrine, or that it contested Cus- 
toms’ initial failure to do so. 

Moreover, as the CIT noted, section 514(c)(1) allows only one pro- 
test “for each entry of merchandise.” If Computime did raise the 
issue of entireties in the first protest, and if it was dissatisfied with 
Customs’ treatment of that issue, it could have filed a summons in 
the CIT, but it could not raise the issue again in a second protest. 
This argument is therefore self-defeating. 

Nor can we accept the position that Customs raised the entireties 
issue when it decided to reclassify the cases along with the mod- 
ules. Customs gave no indication that it intended to invoke the doc- 


3 In considering these arguments we do not express any view on the merits of Computime’s entirety argu- 
ments. We consider only whether the issue was “involved” in the protest, thereby allowing reportest. 
* The Customs Court stated in Mattel: 
, inartistic or poorly drawn a communication may be, i sufficient as a protest if it 
o- information to apprise officials of the importer’s intent and the relief sought. 
377 F. F Supp. at 
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trine with regard to these entries. The Government contends that 
Customs included the watch cases in its decision by mistake. An- 
other possibility is that Customs noted the second portion of the 
Texas Instruments decision, in which the court determined that 
watches and cases together should be classified under item 688.45, 
TSUS. 518 F. Supp. at 1343-46. Customs, on this view, merely gave 
Computime the full benefit of Texas Instruments, instead of just re- 
classifying the modules as Computime had requested.5 Customs 
thereby raised the issue of the proper classification of the cases 
themselves, but did not draw the doctrine of entireties into the 
matter. 

For these reasons we conclude that the decision of the CIT dis- 
missing the instant case for-lack of jurisdiction must be affirmed. 


AFFIRMED 


5 The fact that Customs in another case decided to treat watch modules, cases and bands as an entirety pro- 
vides no reason to find that it intended to do so here. Computime never properly raised the entireties issue, and 
we conclude that Customs did not either. We cannot consider the merits of the issue if Computime did not prop- 
erly invoke the jurisdiction of the court. 
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Funonicao Tupy, S.A. AND Tupy AMERICAN FounpDRY COoRP., PLAIN- 
TIFFs v. UNITED STATES and THE UNITED STATES INTERNATIONAL 
TRADE COMMISSION, DEFENDANTS, AND Cast IRON Pipe Firrincs 
CoMMITEE, INTERVENORS 

(Court No. 85-08-01062) 


Before Rao, Judge. 
(Decided September 4, 1985) 


Rao, Judge: This civil action is before the Court on plaintiff's 
motion for a preliminary injunction, the Cast Iron Pipe Fitting 
Committee’s motion for leave to intervene in this action and de- 
fendants’ motion to dismiss for lack of jurisdiction and opposition 


to the motion for a preliminary injunction. A temporary restrain- 
ing order had previously been granted ex parte to plaintiff on 
August 22, 1985. The Court grants the Cast Iron Pipe Fittings Com- 
mittee’s motion to intervene. 

This action concerns malleable cast iron pipe fittings imported 
into the United States from Brazil. This merchandise was the sub- 
ject of a countervailing duty petition instituted by Intervenor on or 
about September 17, 1984. On or about January 10, 1985, the Inter- 
national Trade Commission (hereinafter ITC) instituted a final in- 
vestigation to determine whether an industry in the United States 
was materially injured or threatened with material injury by 
reason of imports of non-malleable cast iron pipe fittings from 
Brazil, and this investigation was conducted from January 1985 
through April 1985, with both the plaintiff herein and the interve- 
nor participating fully. 

On April 24, 1985 the ITC published in the Federal Register (50 
Fed. Reg. 16173) its final determination that its investigation had 
led to the conclusion that no industry in the United States was 
being materially injured or was threatened with material injury by 
reason of imports of malleable cast iron pipe fittings from Brazil. 
This determination has been appealed to this Court by the interve- 
nor in a separate action. 
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On or about July 31, 1985, intervenor filed with the U.S. Depart- 
ment of Commerce and with the ITC petitions for the imposition of 
antidumping duties on imports of malleable cast iron pipe fittings 
from Brazil, Taiwan and Korea. It is plaintiff's position that the 
same products are covered as those which were the subject of the 
countervailing duty injury investigation and for virtually the same 
period of time. Plaintiff also alleges that intervenor herein has 
made four earlier attempts to impede the importation of the mer- 
chandise the subject of this civil action: one § 201 petition which 
was unsuccessful, two attempts to have the merchandise removed 
from the General System of Preferences which were also unsuccess- 
ful, and the unsuccessful countervailing duty petition. Plaintiff al- 
leges that these continuous attempts are extremely expensive to 
withstand and also result in loss of business. 

The Court will consider first the defendants’ motion to dismiss 
the civil action, which, if well taken, would dispose of all other mo- 
tions and issues involved herein. 

Plaintiffs are seeking an equitable remedy, specifically to perma- 
nently enjoin the ITC from conducting an injury investigation in 
the antidumping procedure currently pending before the Interna- 
tional Trade Administration and the ITA. However, it is a general 
equitable maxim, recognized for many years, that equity will not 
interfere with the acts of public officers while they are acting 
within the authority conferred upon them by law, when they are 
acting within the scope of their authority. Law of Injunctions, 
James L. High, Vol. II, p. 1024. 

In the case at bar, the ITC has the statutory duty to conduct the 
investigation which the plaintiffs attempt to enjoin, being mandat- 
ed by the statute, 19 U.S.C. § 1673b(a), which states: 


(a) Determination by Commission or (sic) indication of 
injury.-Except in the case of a petition dismissed by the admin- 
istering authority under section 1673a(c\(3) of this title, the 
Commission, within 45 days after the date on which a petition 
is filed under section 1673a(b) of this title or on which it re- 
ceives notice from the administering authority of an investiga- 
tion commenced under section 1673a(a) of this "title, shall make 
a determination, based upon the best information available to 
it at the time of the determination, of whether there is a rea- 
sonable indication that— 

(1) An industry in the United States— 
(A) Is materially injured, or 
(B) Is threatened with material injury, or 
(2) The establishment of an industry in the United States 
is materially retarded, 


by reason of imports of the merchandise which is the subject of 
the investigation by the administering authority. If that deter- 
mination is negative, the investigation shall be terminated. 
{Emphasis added] 
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The statute is clearly mandatory in its language and leaves no 
room for discretion on the part of the ITC. Thus the investigation 
is a function by a public agency which cannot be enjoined by this 
Court. 

We are also guided by the holding in Home Loan Bank Bad. v. 
Mallonee, 196 F.2d 336, cert. denied 73 S.Ct. 863, 345 U.S. 952, 97 
L.Ed. 1374, rehearing denied 73 S.Ct. 1120, 345 U.S. 978, 97 L.Ed. 
1393, in which the court held that where an administrative official 
exercises the jurisdiction conferred upon him, though his errors 
may be subject to subsequent correction, they may not generally be 
enjoined. See also Barnes v. City of Gadsden, 174 F.Supp. 64, af- 
firmed 268 F.2d 593, cert. denied 80 S. Ct. 261, 361 U.S. 915, 4 L.Ed. 
186, in which it was held that the action of a governmental agency 
acting within its authority will not be controlled or revised by in- 
junction. 

We will not, therefore, balance the equities in this case to deter- 
mine whether the hardship worked upon the plaintiffs herein 
would be sufficient to warrant the exercise of this Court’s equitable 
powers. The action is dismissed and plaintiffs’ motion for an exten- 
sion of the temporary restraining order is mooted. 

So ordered. 


(Slip Op. 85-91) 


PERMAGRAIN Propucts, INC., PLAINTIFF v. UNITED STATES OF 
AMERICA, DEFENDANT 


(Court No. 81-12-01644) 
Before Re, Chief Judge. 


Wood Flooring 


Red oak unfinished hardwood flooring blanks were classified by 
the Customs Service as “Wood flooring, whether in strips, planks, 
blocks, assembled sections or units, or other forms * * *” under 
item 202.60 of the TSUS, and assessed with duty at the rate of 
6.8% ad valorem. Plaintiff contested the classification, claiming 
that the imported merchandise was properly classifiable under 
item 202.42 as “lumber, rough, dressed or worked * * * ,” free of 
duty. 

HELD: Since the plaintiff did not overcome the presumption of 
correctness which attaches to the government’s classification, and 
since the court holds that the imported merchandise was properly 
classified, the action is dismissed. 

[Judgment for defendant.] 


(Decided September 4, 1985) 


Montgomery, McCracken, Walker & Rhoads (Craig E. Zeigler at the trial and on 
the brief), for the plaintiff. 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 19. No. 40, OCTOBER 2, 1985 


Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Judith M. Barzilay at the trial and on the brief), for the defendant. 

Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from Canada, and described on the customs in- 
voice as “unfinished hardwood flooring blanks.” 

The merchandise was classified by the Customs Service as “other 
hardwood flooring” under item 202.60 of the Tariff Schedules of the 
United States (TSUS). Consequently, the merchandise was assessed 
with duty of 6.8 per centum ad valorem. 

Plaintiff protests this classification and contends that the mer- 
chandise is properly classifiable under item 202.42, TSUS, as “hard- 
wood lumber, rough, dressed or worked” free of. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 

Classified Under: 


ScHEDULE 2, Part 1 


Wood flooring, whether in strips, planks, blocks, assembled 
sections or units, or other forms, and whether or not 
drilled or treated (except softwood flooring classifiable as 
lumber): 

Hardwood flooring in strips or planks, whether or not 
drilled or treated: 


* * 


6.8% ad val. 


ScHEDULE 2, Part 1: 


Subpart B headnotes: 

(a) Lumber: A product of a sawmill or sawmill and planing mill 
derived from a log by lengthwise sawing which, in its original 
sawed condition, has at least 2 approximately parallel flat longitu- 
dinal sawed surfaces, and which may be rough, dressed, or worked, 
as set forth below: 


(i) Rough lumber is lumber just as it comes from the saw, 
whether in the original sawed size or edged, resawn, crosscut, 
or trimmed to smaller sizes; 

(ii) Dressed lumber is lumber which has been dressed or sur- 
faced by planing on at least one edge or face; and 

(iii) Worked lumber is lumber which has been matched (pro- 
vided with a tongued-and-grooved joint at the edge or ends), 
shiplapped (provided with a rabbeted or lapped joint at the 
edges), or patterned (shaped at the edges or on the faces to a 
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patterned or molded form) on a matching machine, sticker, or 
molder. 
& * * * * a * 


Lumber, rough, dressed or worked (including softwood floor- 
ing classifiable as lumber, but not including siding, molding 
and hardwood flooring): 


I iia, cist ordictabcdopbeatthinniitte 
202.42 Oakk (Quercus Sp.) ........0.ceccccsscecsssscacsececeessees free. 


The question presented is whether, within the meaning of the 
competing tariff provisions, the imported merchandise is dutiable 
as “hardwood flooring [other than] in strips or planks, whether or 
not drilled or treated,” with a duty rate of 6.8 per centum ad valo- 
rem, as classified by Customs, or “{hardwood] lumber, rough, 
dressed or worked,” free of duty, as claimed by plaintiff. It must be 
noted at the outset that the claimed classification expressly ex- 
cludes “siding, molding and hardwood flooring.” Consequently, if 
the imported hardwood flooring blanks are “flooring” within the 
meaning of item 202.60, the Customs classification is correct and 
the protest must be denied. In order to decide this issue, the court 
must; consider “whether the government’s classification is correct, 
both independently and in comparison with the importer’s alterna- 
tive.” Jarvis Clark Co. v. United States, 733 F.2d 873, 878, reh’g 
denied, 739 F.2d 628 (Fed. Cir. 1984). 

After a careful examination of the merchandise, the exhibits, tes- 
timony of record, and relevant case law, it is the determination of 
the court that the plaintiff has not overcome the presumption of 
correctness that attaches to the government’s classification. See 28 
U.S.C. § 2639 (a1) (1982); Jarvis Clark Co. v. United States, supra; 
E.R. Hawthorne & Co. v. United States; 730 F. 2d 1490, 1490 (Fed. 
Cir. 1984). 

The imported merchandise consists of wood parquet flooring tiles 
or blanks comprised of seven or eight small slats or red oak. These 
slats, measuring approximately %-inch thick by %-inch wide and 
6%-inch long, are assembled by means of two wire splines inserted 
into grooves cut into the underside of the blank. Each blank meas- 
ures approximately 64 by 6% inches. 

In attacking the Customs Service’s classification of the hardwood 
flooring blanks, it is the plaintiff's principal contention that item 
202.60 must be construed in light of the Tariff Classification Study 
(1960), which states that “other” wood flooring “includes short 
strips of accurately milled wood.” Plaintiff argues that the blanks 
are not “accurately milled.” It asserts that, since they cannot be 
used as flooring, they are properly classifiable as lumber. 

In order to determine whether the imported flooring blanks are 
properly classifiable as hardwood flooring, the court must ascertain 
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the meaning of “other” hardwood flooring, classifiable under item 
202.60 of the TSUS. It is well established that tariff terms are to be 
construed in accordance with their common and commercial mean- 
ings. See Nippon Kogaku (USA), Inc. v. United States, 69 CCPA 89, 
92, 673 F.2d 380, 382 (1982). Likewise, it is clear that the “common 
meaning of a tariff term is not a question of fact, but a question of 
law.” Schott Optical Glass, Inc. v. United States, 67 CCPA 32, 34, 
C.A.D. 1239, 612 F.2d 1283, 1285 (1979). 

The tariff schedules are written in the language of commerce, 
and the terms used are to be given their commercial or common 
meaning. See Ameliotex, Inc. v. United States, 65 CCPA 22, 25, 
C.A.D. 1200, 565 F.2d 674, 677 (1977). Accordingly, the court may 
consider expert testimony adduced at trial to determine whether 
the wood blanks are hardwood flooring. Also, it is well to remem- 
ber that representative samples of the merchandise may be 
“potent” witnesses. Marshall Field & Co. v. United States, 45 
CCPA 72, 81, C.A.D. 676 (1958). As an aid in determining the mean- 
ing of a tariff item, the Tariff Classification Study may also be con- 
sulted. See, e.g., Rifkin Textiles Corp. v. United States, 54 CCPA 
138, 141, C.A.D. 925, cert. denied, 389 U.S. 931 (1967); see Izod Out- 
erwear v. United States, 9 CIT ——, Slip Op. 85-72, at 5n.4 (July 23, 
1985). The pertinent provision of the study states: 


Item 202.60 covers “other” wood flooring * * *. This flooring 
is in blocks, assembled sections or units, or other forms, and 
includes short strips of accurately milled wood, either separate, 
in sets, or assembled in sections for parquet and similar types 
of patterned floors. 


Tariff Classification Study, Explanatory Notes and Background 
Materials, Schedule 2, at 22 (1960), reprinted in 1 Tariff Classifica- 
tion Study 166 (1963) (emphasis added). 

At trial, six witnesses testified, four for the plaintiff and two for 
the defendant. In addition, numerous exhibits were introduced, in- 
cluding representative wood blanks at varying stages of manufac- 
ture. 

Plaintiff's first witness was Mr. A. E. Witt, president of the 
plaintiff corporation since it was formed in 1977. He has been in 
the acrylic flooring industry since 1968, and is the holder of several 
patents regarding the manufacture of acrylic wood products and 
flooring. Mr. Witt described the processing of the merchandise 
prior to importation. He testified that the lumber used to manufac- 
ture the merchandise originates in Pennsylvania where it is cut 
into one-inch thick boards. It is then shipped to Canada where it is 
kiln-dried. Subsequently, the large boards are ripped to the proper 
size and cut into blocks. The blocks are planned on two sides before 
being sawed into small slats or fillets. Finally, the slats are joined 
by means of two wire splines embedded on the underside of the 
slats perpendicular to their length. Mr. Witt testified that, in his 
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opinion, the imported merchandise had progressed approximately 
halfway through a finished wood floor production line. 

Mr. Witt also described in detail the plaintiffs manufacturing 
process after importation. The blanks are placed in a vacuum to ex- 
tract the air from the wood’s pores. Through an impregnation proc- 
ess, the pores are filled with liquid acrylic. Through irradiation, 
the acrylic is hardened, and the blanks are trimmed to dimension 
and assembled into 12- by 12-inch tiles. The plaintiff employs sever- 
al sanding and buffing steps, as well as conditioning, to finish the 
parquet tile that it sells. Mr. Witt also testified that the cost to 
plaintiff of the merchandise as imported is approximately seventy- 
five cents per square foot. Processing the blanks after importation 
adds approximately one dollar and twenty-five cents per square 
foot to the cost. Mr. Witt stated that plaintiff uses the wood blanks 
for flooring except for the manufacture of some novelty items. He 
was personally aware that others made use of the blanks for 
making furniture and wall covering. He was unable to state the 
definition of “accurately milled” within the meaning of the wood 
flooring industry. He did testify, however, that, according to his 
company’s requirements, the blanks were not accurately milled. 

On cross-examination, Mr. Witt testified that in prior business 
dealings he had referred to parquet flooring blanks like the import- 
ed merchandise as “flooring.” He also testified that the merchan- 
dise as imported could be laid on the floor without sanding or fin- 
ishing but that, in his opinion, it would first have to be sized. 

Plaintiff also submitted the testimony of three expert witnesses. 
Plaintiffs first expert was Mr. Thomas D. Waller, a self-employed 
salesman of flooring products. Mr. Waller has been in the wood 
flooring business for approximately ten years. On direct examina- 
tion, Mr. Waller stated that he was unaware of specific industry 
standards concerning the words “accurately milled.’ On cross-ex- 
amination, he admitted that the imported merchandise could be 
called a wood flooring blank. He also testified that, at the very 
least, the merchandise would need only to be sized or squared prior 
to installation. Sanding and finishing could be performed after in- 
stallation. 

Plaintiffs next witness was Mr. Richard Fedor, employed by 
Fedor & Company since 1958, and its president since 1975. Fedor & 
Company is primarily an industrial flooring contractor and has 
been in the wood flooring business since 1947. Mr. Fedor testified 
that the imported product would need to be squared prior to instal- 
lation. He stated that he had also seen wood blanks used in the 
construction of tables and in wall installations. On cross-examina- 
tion he testified that he would describe the merchandise as a pre- 
finished flooring blank. 

Plaintiffs final witness was Mr. Joseph Covington, who has been 
in the wood flooring business for 36 years, and is currently the 
president of Covington Flooring Company of Birmingham, Ala- 
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bama. He testified that, in his opinion, the merchandise could not 
be used as flooring as imported. Although he was personally aware 
of uses made of the wood blanks in installations other than floor- 
ing, he stated that it would need to be sized before use as flooring. 
He also stated that he would call the imported merchandise un- 
trimmed, unfinished flooring. 

The defendant called two expert witnesses. The first was Mr. 
Lawrence Barrett, an expert in the field of acrylic flooring manu- 
facture for approximately twenty years. He holds over twenty 
United States and foreign patents, principally in the field of acrylic 
wood flooring manufacturing. He is currently the president of the 
Applied Radiant Energy Company (ARECO), a manufacturer of 
acrylic wood flooring materials. ARECO is a member of the Ameri- 
can Parquet Association, and, through a subsidiary, also sells non- 
acrylic wood flooring materials. 

During Mr. Barrett’s testimony, the defendant produced numer- 
ous exhibits, including a parquet blank manufactured by ARECO 
which is substantially similar to the imported merchandise. Mr. 
Barrett testified that he considered the ARECO parquet blank to 
be flooring and not lumber. He also testified that the importation 
would not commonly be referred to as “lumber” in the flooring in- 
dustry, and that it was far removed from lumber because of the 
amount of work that had been performed. Mr. Barrett stated that 
the slats used to produce parquet blanks such as the imported 
product are “accurately milled,” and that any usage other than 
flooring constitutes less than approximately two percent of total 
use. 
Mr. Barrett testified that the ARECO flooring blanks are mar- 
keted in three ways. The first is as acrylic impregnated flooring, 
similar to the plaintiff's. The second is by simply squaring and sur- 
face finishing the blanks before installation. The third is by selling 
the unsquared, unsized blanks without further preparation or proc- 
essing. Using a sample of the plaintiff's imported merchandise, he 
demonstrated a pattern of installation known as the “straight-line” 
or “soldier” pattern. He testified that the imported merchandise 
could be laid directly on the floor with an adhesive. Any cracks 
that developed could be filled and the floor could be sanded and 
finished after installation. Such a floor would be inexpensive but 
would also be, in his opinion, a very attractive finished floor. 

The defendant’s second expert witness was Mr. Albert Duke, the 
owner and president of the Peace Flooring Company of Magnolia, 
Arkansas. He has been in the lumber business since 1942 and in 
the flooring business since 1950. Mr. Duke has also been the presi- 
dent of the American Parquet Association since 1978. He has 
taught courses in various aspects of hardwood flooring installation 
and has personally installed floors for customers. 

Mr. Duke testified that the imported merchandise would be 
called a parquet flooring block, and that he considered the plain- 
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tiffs merchandise to be accurately milled. He was firm that under 
no circumstances would it be called “lumber” in the flooring indus- 
try, stating that the product stops being lumber and begins to be 
flooring when it is made into slats. He also testified that although 
there are many uses for the merchandise other than flooring, they 
constitute a very small percentage of its use nationwide. 

During Mr. Duke’s direct examination, the defendant introduced 
into evidence a parquet flooring blank manufactured by Mr. Duke’s 
firm. The blank was similar to the merchandise imported by the 
plaintiff. Instead of using a wire spline assembly, however, the 
slats are held together with paper facing. Using this exhibit, Mr. 
Duke demonstrated the “straight line” pattern of installation pre- 
viously demonstrated by Mr. Barrett. Mr. Duke testified that the 
merchandise imported by the plaintiff could also be laid in such a 
configuration without further modification. 

Mr. Duke stated that Peace Flooring Company sells a parquet 
tile known as its straight-line product. During this testimony, the 
defendant established by means of brochures that a straight-line 
product was also sold by other manufacturers. He testified that, in 
a straight-line pattern floor, the units would not need to be sized 
prior to installation. He stated that after attachment to the floor 
surface with an adhesive, any cracks could be filled and the floor 
could then be sanded and finished. He added that the imported 
merchandise would require neither sizing, sanding, nor finishing 
prior to installation. 

In support of plaintiff's assertion that the blanks as imported 
cannot be used as flooring, Mr. Witt testified that, in his opinion, 
for the blanks to be accurately milled, they would have to comply 
with the dimensional tolerances contained in two industry publica- 
tions. The first publication, sponsored by the American Parquet As- 
sociation, is entitled NBS Voluntary Product Standard PS 27-70, 
and deals with “Mosaic-Parquet Hardwood Slat Flooring.” This 
pamphlet was released in 1970 by the United States Department of 
Commerce for the National Bureau of Standards (NBS). The toler- 
ance listed for each blank is “plus or minus %%2 inch in length or 
width.” In 1984, this pamphlet was superseded by the American 
National Standard for Floors and Flooring—Mosaic-Parquet Hard- 
wood Slat Flooring, also sponsored by the American Parquet Asso- 
ciation, which adopted this same tolerance rating. The exhibits in- 
dicate, and the testimony confirms, that the imported merchandise 
did not conform to this tolerance level. 

Plaintiff's witness, Mr. Witt, stated on cross-examination that he 
did not know who sponsored the voluntary standards, nor was his 
company a member of the American Parquet Association. 

Defendant’s witness, Mr. Duke, president of the American Par- 
quet Association, testified that the standards are not used in the 
industry for the day-to-day manufacturing of the blanks, but are 
used to settle claims in case they arise. More significantly, he testi- 
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fied that the imported hardwood flooring blanks would be consid- 
ered “accurately milled” in the industry. 

Expert testimony as to the common meaning of a tariff term is, 
of course, merely advisory. E.g., Package Machinery Co. v. United 
States, 41 CCPA 63, 66, C.A.D. 1200 (1953). It is, however, consid- 
ered probative, particularly if it is supported by technical sources. 
See NEC America, Inc. v. United States, 8 CIT ——, 596 F. Supp. 
466, 471, aff'd, 760 F.2d 1295 (Fed. Cir. 1985). In this case the “tech- 
nical” source relied upon by the plaintiff's expert has been shown 
to be of limited relevance to the industry meaning of “accurately 
milled.” Indeed, Mr. Witt testified that he wouldn’t “try to speak 
for the wood flooring industry.” Nevertheless, he stated his opinion 
that blanks are considered accurately milled when their tolerances 
are less than 5/1000’s of an inch. Under the circumstances, that 
conclusory statement is entitled to little, if any, probative value. 
See, e.g., Keer, Maurer Co. v. United States, 46 CCPA 110, 115, 
C.A.D. 710 (1959). 

In this case, the defendant did not merely rely on the statutory 
presumption of correctness that prevails in Customs classification 
cases. It introduced persuasive expert testimony to refute the testi- 
mony of plaintiff's witnesses, and to prove that the merchandise 
was properly classified by Customs. See Schott Optical Glass, Inc. v. 
United States, 82 Cust. Ct. 11, 24, C.D. 4783, 468 F. Supp. 1318, 
1326, aff'd, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1238 (1979); Amelio- 
tex, Inc. v. United States, 77 Cust. Ct. 72, 84, C.D. 4673, 426 F. Supp. 
556, 564 (1976), aff'd 65 CCPA 22, C.A.D. 1200, 565 F.2d 674 (1977). 
The presumption of correctness that attaches to the government’s 
classification applies to all subsidiary facts necessary to sustain the 
classification. United States v. New York Merchandise Co., 58 CCPA 
53, 58, C.A.D. 1004, 435 F.2d 1315, 1318 (1979). A subsidiary fact on 
the issue of whether the slats are “other hardwood flooring” is 
whether they are accurately milled. Upon the record adduced at 
trial, it is the holding of the court that the plaintiff has not over- 
come the presumption of correctness that attaches to the Customs 
classification. 

The Tariff Classification Study indicates that it is the slats or 
strips of wood which comprise the blanks, rather than the blanks 
themselves, that must be accurately milled. Indeed, the study indi- 
cates that the short strips of wood would be considered flooring 
even if “separate, in sets, or assembled in sections.” Tariff Classifi- 
cation Study, Explanatory Notes and Background Materials, Sched- 
ule 2, at 22 (1960), reprinted in 1 Tariff Classification Study 166 
(1963). Through its expert witnesses, the defendant has introduced 
persuasive evidence that the slats which comprise the merchandise 
at bar are accurately milled. On all of the evidence presented, it is 
the conclusion of the court that the imported hardwood blanks are 
accurately milled within the meaning of the Tariff Act. 
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The court must now determine whether the blanks are “other” 
hardwood flooring. The plaintiff asserts that an article of wood re- 
mains lumber until it has been so far processed as to “become” the 
article for which the lumber was intended. See A.N. Deringer, Inc. 
v. United States, 61 Cust. Ct. 66, 72, C.D. 3530, 287 F. Supp. 1016, 
1021 (1968) (citing United States v. C.S. Emery & Co., 18 CCPA 208, 
211, T.D. 44399 (1930) (stair rails that needed only to be cut to size 
properly classified as manufacture of wood)). Plaintiff argues that 
the imported hardwood flooring blanks “clearly fall within the cat- 
egory of ‘dressed lumber,’” defined in the Tariff Schedules as 
lumber which “has been dressed or surfaced by planing on at least 
one edge or face.” See Schedule 2, Part 1, Subpart B headnote 
2aXii), TSUS. 

It is undisputed that the slats are planed “on at least one edge or 
face.” Thus, it is recognized that the slats fit within the description 
of “dressed lumber” pursuant to the headnotes to Subpart B of 
Schedule 2, Part 1 of the TSUS. Indeed prior to enactment of the 
Tariff Act of 1930, ch. 497, 46 Stat. 590 (1931), wood used for floors 
was classified as “dressed lumber,” see, e.g., Tariff Act of 1894, ch. 
349, para. 676, 28 Stat. 509, 546 (1895); United States v. Dudley, 174 
U.S. 670, 673 (1899); or as “lumber not further manufactured than 
sawed, planed, and tongued and grooved,” see, e.g., Tariff Act of 
1922, ch. 356, para. 1700, 42 Stat. 858, 932 (1923); United States v. 
Mitsui & Co., 17 CCPA 67, 72, T.D. 43359 (1929). 

In paragraph 402 of the Tariff Act of 1930, Congress added “floor- 
ing” as an independent tariff provision. See Tariff Act of 1930, ch. 
497, para. 402, 46 Stat. 590, 629 (1931); United States Tariff Com- 
mission, Comparison of Tariff Acts 70 (1934). See generally D.B. 
Frampton & Co. v. United States, 60 Cust. Ct. 4, 13-14, C.D. 3243 
(1968) (comparing flooring provisions of Tariff Acts of 1922 and 
1930). Item 202.60 was derived from paragraphs 402, 404, and 412 of 
the Tariff Act of 1930. See Tariff Classification Study, Schedule 2, 
Part 1, at 22 (1960). In view of this history, the Court must ascer- 
tain whether the “unfinished hardwood flooring blanks” are “floor- 
ing” within the meaning of the TSUS, or whether they are raw ma- 
terials for manufacturing flooring. “The crucial question in all 
cases is to determine which of the competing provisions has re- 
quirements which are more difficult to satisfy and which describes 
the article with the greatest degree of accuracy and specificity.” 
Amersham Corp. v. United States, 5 CIT 49, 66, 564 F. Supp. 813, 
824 (1983); see, e.g., Arthur J. Humphreys, Packard-Bell Electronics 
v. United States, 56 CCPA 67, 69, C.A.D. 956, 407 F.2d 417, 419 
(1969); United States v. Mitsui & Co., 17 CCPA 67, 72, T.D. 43359 
(1929). 

In support of its argument, the plaintiff relies chiefly on A.N. 
Deringer, Inc. v. United States, 61 Cust. Ct. 66, C.D. 3530, 287 F. 
Supp. 1016 (1968). In Deringer, the imported merchandise consisted 
of wedge-shaped wooden articles, called “horsefeathers,’ which 
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were used as a backing on the side or roof of a building in order to 
make the surface flat or level prior to installation of the roofing 
material. Plaintiff contended that the imported merchandise was 
properly classifiable as rough spruce lumber, rather than as “arti- 
cles of wood, not specially provided for” as classified by Customs. 
Defendant argued that “if a new and different product emerges 
which has a different name, character, or use from its predecessor, 
it is a manufacture,” and no longer is material. Jd. at 71, 287 F. 
Supp. at 1019. 

The United States Customs Court held that, although the import- 
ed product was useful for only one purpose, the horsefeathers were 
“merely one of the materials used in resurfacing roofs and sides of 
buildings. Hence, they were not ‘the thing itself.’” Id. at 73, 287 F. 
Supp. at 1021. It is clear that Deringer merely follows a long line of 
judicial authority which holds that “if the lumber has been proc- 
essed to the extent that it itself became the article for which the 
material was intended, then it is dutiable as a manufacture of 
wood and not as lumber.” Jd. at 72, 287 F. Supp. at 1021 (emphasis 
in original); see, e.g., United States v. Dudley, 174 U.S. 670, 674 
(1899); United States v. C'S. Emery & Co. 18 CCPA 208, 211. T.D. 
44399 (1930). Construed in Border Brokerage Co. v. United States, 69 
Cust. Ct. 130, 136, C.D. 4383, 349 F. Supp. 1011, 1015-16 (1972); F. W. 
Myers & Co. v. United States, 69 Cust. Ct. 30, 33, C.D. 4370, 345 F. 
Supp. 1006, 1008 (1972). 

In Border Brokerage Co. v. United States, 69 Cust. Ct. 130, C.D. 
4383, 349 F. Supp. 1011 (1972), the United States Customs Court 
had occasion to explain and apply the general rule that lumber 
may be processed to the extent that it ceases to be material and 
becomes a new article of commerce made from lumber. See id. at 
135-38, 349 F. Supp. at 1015-16. In Border Brokerage Co., the im- 
ported merchandise consisted of three pieces of dadoed or grooved 
wood, which comprised a “dadoed doorjamb set.” Plaintiff contend- 
ed that “the doorjamb sets should properly have been classified as 
lumber.” Defendant maintained that the imported articles had 
been properly classified as articles of wood “not specially provided 
for.” The United States Customs Court held that the merchandise 
was “not lumber because it has been so manufactured as to have 
ceased to be a material. It has become the article itself, ie., a 
dadoed doorjamb set. * * * In summary, in the language of the 
courts, it is no longer lumber as a material for the making of an 
article, but is the article or thing itself.” Jd. at 138, 349 F. Supp. at 
1016. 

In this case, it is clear that the blanks are to be used as flooring. 
In addition, although the plaintiff alleges that the blanks are not 
in a condition suitable for use as flooring, the defendant introduced 
credible and persuasive affirmative testimony to show an alternate 
method of installation which would enable the blanks to be used in 
their present condition. Moreover, it is significant to note that 





U.S. COURT OF INTERNATIONAL TRADE 49 


prior judicial decisions have determined that wood chiefly used for 
flooring is properly classifiable as flooring. See, e.g., Davies, Turner 
& Co. v. United States, 65 Cust. Ct. 337, 341, C.D. 4099 (1970); 
Mitsui & Co. v. United States, 56 Cust. Ct. 267, 270, C.D. 2636 
(1966). In view of the clear testimony and the demonstrations, the 
court holds that the imported hardwood blanks have been proc- 
essed or manufactured to the extent that they have ceased to be 
lumber, and are “flooring” within the meaning of item 202.60 of 
the TSUS. 

Plaintiff asserts that the wood blanks must be lumber because 
they cannot be used as flooring in their condition as imported. This 
assertion was refuted by both of the defendant’s experts. Even if it 
is assumed that the blanks need to be sized or squared prior to in- 
stallation, however, the blanks are, at the very least, unfinished 
flooring. Their classification in item 202.60, TSUS, would thus be 
required by virtue of 19 U.S.C. § 1202 General Headnotes and Inter- 
pretive Rules 10(h) (1982), which provides: 


(h) unless the context requires otherwise, a tariff description 
for an article covers such article, whether assembled or not as- 
sembled, and whether finished or not finished * 

The imported merchandise was clearly identified as ‘flooring in 
its condition as imported, and, indeed, was described on the invoice 
as “unfinished hardwood flooring blanks.” Furthermore, in addi- 
tion to both of the defendant’s experts, even plaintiff's expert, Mr. 
Covington, identified the imported product as untrimmed, unfin- 
ished flooring. An imported product will be classified as an article 
rather than material when the identity of the actual article can be 
discerned from an examination of the product, Bendix Mouldings, 
Inc. v. United States, 73 Cust. Ct. 204, 205, C.D. 4576, 388 F. Supp. 
1193, 1194 (1974), appeal dismissed, 62 CCPA 109 (1975), and when 
the identity of actual articles can be seen emerging from undiffer- 
entiated material. American Import Co. v. United States, 26 CCPA 
72, 15, T.D. 49612 (1938). Upon examination of the unfinished hard- 
wood flooring blanks, one can clearly discern and identify the hard- 
wood blanks as flooring. 

In F.B. Vandegrift & Co. v. United States, 55 CCPA 24, C.A.D. 
928 (1967), small rectangular pieces of glass were classified as “lab- 
oratory articles.” The importer protested, claiming that the glass 
was properly classifiable as “sheet glass, by whatever process made 
and for whatever purpose used.” The imported merchandise meas- 
ured approximately 76 by 26 millimeters and 3/64-inches thick. 
The importer converted the glass into microscope slides by grinding 
the glass into dimensions of 75 by 25 millimeters, with a plus or 
minus .04-millimeter, tolerance. The United States Court of Cus- 
toms and Patents Appeals held that the “partially manufactured” 
microscope slides were properly classified. The court noted that the 
imported glass was the approximate size of the finished product, 
and agreed with the Customs Court that trimming the glass, al- 
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though necessary to make the product suitable for the ultimate 
consumer, did not require a finding that the glass remained raw 
material. Jd. at 27. 

The issue presented in this case is substantially similar to that in 
F.B. Vandegrift & Co. The wood flooring blanks are designed and 
intended to be used for wood flooring. Assuming that the blanks as 
imported would not be suitable for immediate use, the act of trim- 
ming the blanks to size does not warrant a finding that they are 
lumber rather than hardwood flooring. See also United States v. 
Nylonge Corp., 48 CCPA 55, 61-63, C.A.D. 764 (1960). 

The decision in B.A. McKenzie & Co. v. United States, 47 CCPA 
42, C.A.D. 726 (1959) does not require a different holding. In B.A. 
McKenzie & Co., the court held that “doorskins,” plywood panels 
designed and sold as face panels for doors, were properly classified 
as plywood rather than as manufacturers of wood. In that case, 
however, there was a great deal of evidence to demonstrate that 
the doorskins had commercial uses other than the manufacture of 
doors. That is, they did not lose their character as plywood, and 
were used for the manufacture of gun racks, luggage, paneling, and 
kitchen cabinets. In this case, the percentage of the blanks used for 
other than flooring is de minimis. 

In the Summaries of Trade and Tariff Information, which often 
has been relied on by this Court as an indicia of legislative intent, 
the section describing hardwood flooring states: 


The flooring provided for in item 202.670 includes block 
flooring, which is generally of two types, unit or laminated. 
Unit block flooring is made from short pieces of strip flooring 
(usually of hardwood) tightly fastened together (principally by 
splines) to form a square, customarily 9 x 9 inches and 25/32 
inch thick with tongued-and-grooved edges. * * *. Assembled 
sections or units of block flooring, also provided for in item 
202.60, consist of (1) sets of an even number of squares (unit or 
laminated) fastened together so that the grain of each square 
forms a checkerboard or parquetry pattern in the completed 
panel, and (2) sets of “slatblock” flooring, each set made up of 
four or more smaller squares formed from narrow slats or 
strips. 

Summaries of Trade and Tariff Information, Schedule 2, Vol. 2, at 
117-18 (1967) (emphasis added). This statement clearly shows that 
the hardwood flooring blanks were intended to be included in item 
202.60. The method of assembly is identical and the size is fairly 
similar. The absence of tongued-and-grooved edges is not a signifi- 
cant distinguishing feature. Thus, the hardwood blanks are more 
specifically described in the flooring provision. Accordingly, they 
are properly classified under item 202.60. 

Based upon an examination of the imported “unfinished hard- 
wood flooring blanks,” testimony of record, and applicable legal au- 
thority, it is the determination of the Court that the merchandise 
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at issue has been sufficiently processed to the point that it is no 
longer “lumber” and has become “flooring.” Consequently, the 
plaintiff has not overcome the presumption of correctness that at- 
taches to the government’s classification that the imported mer- 
chandise is “other hardwood flooring.” 

Since the Court holds that the flooring blanks are properly clas- 
sified under item 202.60 of the tariff schedules, plaintiff's claim is 
denied and the action is dismissed. Judgment will issue accordingly. 


(Slip Op. 85-92) 


PHARMACIA FINE CHEMICALS, INC., PLAINTIFFS v. UNITED STATES, 
defendant 


(Court No. 77-7-01188) 
Before DiCar1o, Judge. 


Memorandum Opinion and Order 


Articles chiefly used for filtering and purifying liquids to obtain pure materials 
are not specifically described under item 711.88, TSUS, as “apparatus for physical or 
chemical analysis” and purifying * * * apparatus * * * for liquids”. 

[Judgment for plaintiff.] 


(Decided September 4, 1985) 


Freeman, Wasserman & Schneider (Louis Schneider, Angela P. Violin and Patrick 
C. Reed) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Jerry P. Wiskin) for the defendant. 


DiCar1o, Judge: Plaintiff challenges the United States Customs 
Service’s (Customs) classification of articles invoiced as “columns”, 
“adaptors”, “reservoirs”, “tubing connectors”, and “fraction collec- 
tors” imported from Sweden. 

Customs classified the merchandise under item 711.88, Tariff 
Schedules of the United States (TSUS), as “instruments or appara- 
tus for physical or chemical analysis” at a rate of duty of 11 per- 

cent ad valorem. ' 

’ Plaintiff claims all the merchandise is properly classifiable as 
“filtering and purifying * * * apparatus * * * for liquids” under 
item 661.95, TSUS, at a rate of duty of 5.5 percent ad valorem.? 

Since an item is not classifiable under item 661.95, TSUS, if it is 
specifically provided for elsewhere,* the question before the Court 


1 Some of the columns and adaptors were classified under item 680.22, TSUS, as “valves”, at a rate of duty of 
11 percent ad valorem. Defendant concedes that this classification was incorrect, and now claims that all the 
merchandise is classifiable under item 711.88 STUS, or, alternatively, under item 774.60, TSUS, as “Articles not 
specially provided for, of rubber or plastics: * * * Other” at a rate of duty of 8.5% ad valorem. 

2 Alternatively, plaintiff claims that the fraction collectors are properly classifiable under item 688.40, TSUS, 
as an “electrical article not specially provided for” at a rate of duty of 5.5 percent ad valorem, and that the 
other merchandise is properly classifiable under item 774.60, TSUS. 

3 Headnote 1(v), Part 4, Schedule 6, TSUS, provides that: 

1. This part does not cover— 
Continued 
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is whether the merchandise is specifically provided for by item 
711.88, TSUS, or another provision of the tariff schedules. 

The Court holds that the merchandise is not specifically de- 
scribed by item 711.88, TSUS, and is classifiable under item 661.95, 
TSUS, as “filtering and purifying * * * apparatus * * * for liq- 
uids.” 

In interpreting a provision in the tariff schedules, “a designation 
by use may be established, although the word “use” or “used” does 
not appear in the language of the statute. E.C. Lineiro v. United 
States, 37 CCPA 10, 14, C.A.D. 411 (1949). See United States v. Hil- 
lier’s Son Co., 14 Cust. Ct. App. 216, 222 (1926), (use test applied to 
provision for “medicinal preparations”); D. Serko, Import Practice: 
Customs and International Trade Law 51-52 (1985). 

Both item 661.95, TSUS, and item 711.88, TSUS, are use provi- 
sions. See Noss Co. v. United States, 7 CIT ——, ——, 588 F. Supp. 
1408, 1412 (1984), aff'd 753 F.2d 1052 (Fed. Cir. 1985) (instrument 
used for purification classifiable under item 661.95, TSUS). 

The parties stipulate that the articles are chiefly used for filter- 
ing or purifying liquids,* and the Court finds that the articles are 
so used.5 

Persuasive indication that Congress considered the merchandise 
provided for in item 661.95, TSUS may be found in the Brussels 
Nomenclature.* Heading 84.18 of the Brussels Nomenclature’ is 
virtually identical to item 661.95, TSUS, while Heading 90.25 § dif- 


(v) Articles and parts of articles specifically provided for elsewhere in the schedules. 

* Pretrial Order, Schedule C, 8. The parties also agree that all the merchandise except the fraction collectors 
are in chief value of plastics. Id. 

The columns, which are imported in models differing mainly in diameter and length, are plastic tubes, fitted 
with supports to contain a chromatographic media, that separate liquid mixtures passed through them. Adap- 
tors are inserted in the top part of the columns so that the entering liquids are distributed evenly on the surface 
of the media inside the columns. Reservoirs contain the mixtures which run through the columns for separation; 
tubing connectors connect the columns and reservoirs; fraction collectors collect the separated liquids. 

5 At trial, plaintiff's expert, Dr. Leslie C. Beadling, testified that 99.5% of the use of articles is for purification 
and separation of materials. Dr. Fred E. Regnier, plaintiff's other expert, testified that a review by computer of 
scientific literature indicted that 90% of the use of the merchandise was “in the preparation process where 
* * * the whole objective of running material through the columns is to ultimately get something pure in your 
hands.” Transcript, at 130. Mr. Walter A. Svec, defendant’s expert, concluded that Dr. Regnier’s study reflected 
actual use of the merchandise. A regional sales manager for plaintiff, Ronald Goldberg, testified that his cus- 
tomers use the columns to accumulate purified materials for further use. 

® Customs Co-Operation Council, Nomenclature for the Classification of Goods in Customs Tariffs (1955) (Brus- 
sels Nomenclature), and Nomenclature-Explanatory Notes (2d ed. 1966) (Explanatory Notes). The Brussels No- 
menclature was put forth by the Customs Cooperation Council, an international organization, for adoption by its 
member nations, with the idea that their tariff items might be made uniform in phraseology, even if the rates 
were different and this phraseology, becoming familiar, would help trade by reducing the uncertainty of export- 
ers as to how their exports would fare with the customs of trading partners. 

FL. Smidth & Co. v. United States, 409 F.2d 1369, 1375 (C.C.P.A. 1969). See Jarvis Clark Co. v. United States, 733 
F.2d 873, 875 n.2 reh'g denied, 739 F.2d 628 (Fed. Cir. 1984). 
The Brussels Nomenclature influenced by the U.S. Tariff Commission during the es of the Tariff 
Schedules, see Tariff Classification Study Submitting Report 8 (1960), snd 6 ‘courts and Congress recog- 
nize that the [Brussels Nomenclature] is a highly probative source for aes legislative intent, 
especially of the TSUS and Brussels are similar. to Motor Sales U.SA., Ine. 
v. United States, 7 CIT ——, ——, 585 F. Supp. 649, 655 (1984), aff'd, 158 P24 1061 (Fed. Cir. 1985); see, 
eg., Karoware, Inc. v. United States, 65 CCPA 1, 6, C.A.D. 1197, 564 F.2d 77, 82 (1977). 
1 Heading 84.18 of the Brussels Nomenclature provides for centrifuges; filtering and purifying machinery and 
apparatus (other than filter funnels, milk strainers and the like), for liquids or gases. 

® Heading 90.25 of the Brussels Nomenclature includes: Instruments and apparatus 1 for physical or chemcial 

analysis (such as polarimeters, refractometers, spectometers, gas analysis apparatus) ° 
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fers from item 711.88, TSUS, only in the order of the words. Arti- 
cles covered by Heading 84.18 include: 


os and purifiers of all types (* * * chemcial * * * 
etc. s**t 
The liquid filters of this group separate solid, fatty colloidal, 
etc., particles from a liquid, for example, 7 pees it through 
a sheet, membrane or mass or porus mate ne 
It includes, inter alia: 
(1) Domestic type water filters * * * 


* * * * * * 


(8) Chemical water purifiers, e.g., permutite or zeolite soft- 
eners and lime water purifiers.® 


By contrast, all the instruments and apparatus described in the Ex- 
planatory Notes as covered by Heading 90.25 do more than separate 
materials. See 4 Explanatory Notes, supra, 1613-1619. 

Thus, the Explanatory Notes suggest that the merchandise is 
within the provisions of Heading 84.18—and therefore that Con- 
gress intended that it be classifiable under item 661.95, TSUS—— 
and not within Heading 90.25, which corresponds to item 711.88, 
TSUS. 

Defendant claims, citing lexicographic sources, that an instru- 
ment or apparatus which separates a material into component 
parts performs “chemical analysis” and is specifically provided for 
under item 711.88, TSUS. The Court finds that the merchandise 
which merely separates materials to obtain a purified substance is 
not within the commercial meaning of “apparatus for chemical 
analysis”.1° This view is consistent with the Congressional intent, 
as evidenced by the Brussels Nomenclature discussed supra, and 
previous judicial interpretations of item 711.88, TSUS. 

In Burrows Equipment Co. v. United States, 62 Cust. Ct. 681, C.D. 
3848, 300 F.Supp. 455 (1969), the Court held that instruments which 
determined the germinating capacity of seeds were classifiable 
under item 711.88, TSUS. The Court held that for purposes of item 


® 3 Customs Co-operation Council, Explanatory Notes to the Brussels Nomenclature 1213-1215 (2d ed. 1966) (Ex- 
planatory Notes). Permutit and zeolite are both ion-exchange media. The Condensed Chemical Dictionary, 597, 
841, 1186 (Rose 5th ed. 1956). The evidence established that ion-exchange media is one of the chromatographic 
media used with the merchandise. 

10 Defendant’s expert witness, Walter A. Svec, characterized the merchandise as an analytical instrument or 
apparatus by defining the term “analysis” to mean “separation” of a chemical into component parts. See Tran- 
script at 146-47: 

Q. (Atty. for defendant): I would like to read to you the following definition which appears in the Funk and 
Wagnalls New Standard Dictionary of the English Language. “Analysis, 1. the resolution of a compound into its 
parts or elements; the act of ascertaining, separating, or unfolding in order, the elements of a complex body, 
substance, or treatise. Chemical analysis is either (1) qualitative or (2) quantitative. Physical analysis is the reso- 
lution of any physical object or substance into its parts. Qualitative a., the process in chemistry of finding out 
how many and what elements are present—quantitative a., the process of finding the bulk or amount of each 
element present.” 

Do you agree with that definition? 

A. (Mr. Svec) Yes. 

Q. Does that definition . . . apply to chromatographic liquid—liquid column chromatography? 

A. Yes; that’s the reason I consider it an analytical method. 

The Court finds more persuasive the testimony of Dr. Leslie C. Beadling and Dr. Fred E. Regnier, plaintiff's 
experts, who testified that the merchandise does not perform chemical or physical analysis, as they understand 
those terms. Ronald Goldberg, a sales manager, testified that his customers did not use the columns for analyti- 
cal purposes. 
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711.88, TSUS, an instrument or apparatus is included within the 
common meaning of the term “chemical analysis”, 


If it determines one or more ingredients of a substance 
either as to kind or amount; or if it performs a detailed exami- 
nation of a complex chemical substance for the purpose of ena- 
bling one to understand its nature or to determine an essential 
feature; or if it determines what elements are present in a 
chemical substance. 


62 Cust. Ct. at 685, 300 F.Supp. at 458; accord John H. Faunce, Inc. 
v. United States, 64 Cust. Ct. 491, 494, C.D. 4024 (1970). 

The articles held classifiable under item 711.88, TSUS, were 
chiefly used to perform or facilitate physical or chemical determi- 
nation of the quantity, qualities, or composition of a substance. The 
parties have stipulated that the articles in this action are chiefly 
used for filtering or purifying liquids. The Court has found that the 
purpose of the filtering or purifying is to obtain a pure material 
that may be used, sold, or studied. 

Defendant’s contention that the merchandise is specifically de- 
scribed under item 711.88, TSUS, is based primarily on £.M. Lab- 
oratories, Inc. v. United States, 80 Cust. Ct. 125, C.D. 4744 (1978), 
where the Court found thin layer chromatography plates (TLC 
plates) properly classified under item 711.88, TSUS. Defendant 
argues that the articles in this action function in the same manner 
as TLC plates.!! 

But the Court in that case found that the purpose of the TLC 
plates was to separate materials for analysis. By contrast, the mer- 
chandise in this action prepares materials for a variety of uses re- 
quiring purified substances. Also, the issue before the Court in 
E.M. Laboratories was whether the plates were classifiable under 
item 711.88, TSUS, or under item 547.55, TSUS, as laboratory 
glassware. The Court could not consider whether the TLC plates 
were classifiable under item 661.95, TSUS, as “filtering or purifica- 
tion” devices.!2 

Defendant also relies on John H. Faunce, Inc. v. United States, 
supra. The merchandise in Faunce was an optical diffractometer '* 
which allows a visual comparison of the atomic structure of a crys- 
tal, to reveal its physical and chemical properties. Rejecting plain- 
tiffs claim that the apparatus did not perform “analysis”, the 
Court in Faunce held that: 


11 The TLC plates at issue in E.M. Laboratories consisted of sheets of glass to which a silica gel adsorbent 


layer was permanently affixed. A substance is applied on the adsorbent layer, and separated into components - 


when the plate is placed in a vessel containing a solvent which rises through the adsorbent layer. The plates are 
then subjected to dyes, other solutions, or light rays, “thereby permitting an identification of the separated sub- 
stances and their component elements.” 80. Cust. Ct. at 127 (footnote omitted). 

12 No claim could have been made that the plates were properly classifiable under item 661.95, TSUS, since 
Headnote 1(iv) of Schedule 6, Part 4 prohibits classification of articles of glass in that part. 

13 A diffractometer is an apparatus consisting of a lamp, prism, three lenses, light filter, mirror and a black 


- , card punched with holes. 
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a detailed examination takes place which enables the scien- 
tist to understand [a crystal’s] essential features and to obtain 
much valuable information concerning other physical and 
chemical properties * * * 

64 Cust. Ct. at 495. The Court noted that plaintiff's expert witness 
testified that the diffractometer “in conjunction with the human 
factor, performed an analysis” and that the “trade literature de- 
scribes the apparatus as one ‘for crystal structure analysis and 
other research application.’” 64 Cust. Ct. at 495 n.3 (emphasis in 
original). 

Unlike a diffractometer, the merchandise in this action provides 
no information regarding the chemical or physical properties of a 
substance. The user obtains a purified substance. 

Finally, defendant argues that the Summary of Trade and Tariff 
Information, USITC Public. No. 841, Control No. 7-2-30 (1983), in- 
dicates a Congressional intent that the imported merchandise is 
classified in item 711.88, TSUS. Item 711.86, TSUS, is essentially 
unchanged since enactment in 1962.14 Summaries published after 
the enactment of the tariff item under consideration are “poor in- 
dications of Congressional intent.” Daw Industries, Inc. v. United 
States, 714 F.2d 1140, 1142 (Fed. Cir. 1983). “They are not part of 
the legislative history of a prior act nor are they the interpretation 
of the agency empowered to apply the act and therefore have little, 
if any, weight in determining the meaning of prior statutory lan- 
guage.” Volkswagen of America, Inc. v. United States, 68 Cust. Ct. 
122, 129, C.D. 4348, 340 F.Supp. 983, 989 (1972), aff'd per curiam, 61 
CCPA 41, C.A.D. 1115, 494 F.2d 703 (1974). 

To summarize, the Court finds that the merchandise is chiefly 
used for filtering and purifying liquids to obtain pure materials for 
industrial or commercial use. The Court holds that plaintiff has 
overcome the presumption of correctness that attaches to Customs’ 
classification: 15 the merchandise is not specifically classified under 
item 711.88, TSUS, as “instruments or apparatus for physical or 
chemical analysis”; the Brussels Nomenclature persuasively indi- 
cates that Congress intended that merchandise chiefly used for fil- 
tering or purifying liquid is classifiable under item 661.95, TSUS. 

Judgment will be entered accordingly. So ordered. 


14 Defendant also argues that the articles comprise “parts” of instruments or apparatus for physical or chemi- 
cal analysis, item 711.88, TSUS. Defendant argues that “whether the columns themselves perform chemical or 
physical analysis is of no moment.” Brief for the United States, Defendant, at 13. 


But the applicability of a tariff provision for “parts” is controlled by chief use, E.R. Hawthorne & Co. v. 
United States, 730 F.2d 1490, 1491 (Fed. Cir. 1984), and the stipulated chief use of the articles is for filtering and 
purifying liquids. 

15 This presumption does not apply to the columns and adaptors classified under item 680.22, TSUS, since 
defendant has abandoned that claim. See United States v. Magnus, Mabee & Reynard, Inc., 39 CCPA 1, 7, C.A.D. 
455 (1951). 
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(Slip Op. 85-93) 


Derivapos ACRILICOS, PLAINTIFF v. DONALD T. REGAN, SECRETARY, 
DEPARTMENT OF TREASURY, ET AL., DEFENDANTS, AMERICAN 
YaRN SPINNERS ASSOCIATION—LONG STAPLE Propuct Group, 
DEFENDANT-INTERVENOR 


(Court No. 84-09-01247) 
Before DiCar.o, Judge. 


Memorandum Opinion and Order 


Plaintiff, exporter of yarn from Mexico, challenges as ultra vires and procedurally 
defective amendment of a statistical headnote to the Tariff Schedules of the United 
States Annotated (TSUSA) by the Committee for the Statistical Annotation of Tariff 
Schedules to include plaintiff's merchandise in a TSUSA item number subject to an 
e E 
Agreement between the United States and Mexico regulating imports of merchan- 
ise under the TSUSA item number affected by the challenged action renders plain- 
tiffs action moot. 

[Judgment for defendants.] 


(Decided September 9, 1985) 


Adduci, Dinan & Mastriani (Leslie Alan Glick, Louis S. Mastriani, Jeffrey A. 
Meeks, and Barbara A. Murphy) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (Platte B. Moring, III), for the defendants. 

Miller & Chevalier, Chartered (Donald Harrison and Kenneth B. Reisenfeld) for 
defendant-intervenor. 


DirCar10, Judge: Plaintiff, a Mexican exporter of acrylic yarn to 
the United States, challenges the legality of action taken by de- 
fendants to change a statistical headnote of the Tariff Schedules of 
the United States Annotated (TSUSA)?! and to retain plaintiff's 
product within a TSUSA item for which the quota for products 
from Mexico was filled for 1983 and 1984. 

In November 1984 the United States and Mexico amended an 
agreement establishing a quota for the importation of products 
under the TSUSA item which includes plaintiff's product. Defend- 
ants have moved to dismiss the action as moot. Plaintiff, seeking to 
avoid the quota, maintains that its product is not covered by the 
amendment and opposes the motion. 


BACKGROUND 


In 1979 the United States and Mexico entered into an Agreement 
on Trade in Textiles and Textile Products (the Agreement) ? in ac- 


1 Congress has established the five digit Tariff Schedules of the United States (TSUS). All products with the 
same five digit TSUS classification have the same rate of duty. Seven digit TSUSA numbers, the TSUS number 
with two digit statistical suffixes or “annotations”, are established by the Committee for the Statistical Annota- 
tion of Tariff Schedules (484(e) Committee). The 484(e) Committee is established pursuant to 19 U.S.C. § 1484(e) 
(1982) which provides in part: 

The Secretary of the Treasury, the of Commerce, and the United States International Trade 
Commission are authorized and directed to lish from time to time for statistical purposes an enumera- 
tion of articles in such detail as in their judgment may be necessary * * * 

2 February 26, 1979, United States-Mexico, 30 U.S.T. 3643, T.I.A.S. No. 9419. 


. 
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cordance with the Arrangement Regarding International Trade in 
Textiles (Multifiber Arrangement or MFA).* The Agreement 
stated, inter alia that “the Government of the United Mexican 
States will limit Mexican exports to the United States of America 
of products classified in TSUSA 310.5049 * * * to 3.5 million 
square yards equivalent * * * .” ¢ 

In 1981 the Agreement was extended until the end of 1985, and 
the restrictions on yarns imported under item 310.5049, TSUSA, 
were eliminated. 

In March, 1983, the United States determined that products im- 
ported under item 310.5049, TSUSA, were disrupting the domestic 
market and requested Mexico to enter consultations under the 
Agreement to limit exports. See 48 Fed. Reg. 22188 (May 17, 1983). 
In June, 1983, the United States unilaterally established a quota 
for annual imports of goods from Mexico under item 310.5049, 
TSUSA, at 759.421 pounds, under a formula established in the 
Agreement. Since Mexico shipped a total of 1,634,085 pounds 
during the first six months of 1983, this quota was filled when an- 
nounced for 1983 and 1984. 

Plaintiff's product was imported into the United States under 
item 310.5049, TSUSA, until June, 1983. In July, 1983, after the 
United States announced that further imports from Mexico under 
this item were prohibited for 1983 and 1984, plaintiff filed a “Re- 
quest for Classification Ruling” with the United States Customs 
Service (Customs) seeking to have its product considered “textured” 
within the statistical headnote to Subpart E, Part I, Schedule 3, 
TSUSA,‘ and thus classificable under item 310.5015, TSUSA. Mer- 
chandise classifiable under item 310.5015, TSUSA, was not subject 
to a quota under the Agreement. 

Customs prepared a letter to plaintiff's counsel dated December 
1, 1983, stating that it considered plaintiff's product “textured” 
under the headnote and that a ruling to that effect would be issued 
thirty days from the date of publication of a notice in the Federal 
Register. The letter was not mailed, nor was such a notice pub- 
lished. Instead, on December 15, 1983, the 484(e) Committee ® pub- 
lished a notice of changed definition of “textured” in the Federal 
Register.” 48 Fed. Reg. 55759. 


3 December 20, 1973, 25 U.S.T. 1001, T.LA.S. No. 7840. 

* The Agreement, paragraph 18(c), 30 U.S.T. at 3654, T.LA.S. No. 9419, at 11. 

5 The headnote stated at that time: For the purpose of this subpart the term “textured”, as used with refer- 
ence to yarns, means such yarns having special characteristics of bulk or elasticity, or both, which have been 
imparted to the filaments, or the yarns by twisting and untwisting, false twisting, crimping, curling, or other 
additional processing subsequent to the extrusion of the filaments from the spinneret in the case of yarns other 
than spun yarns; and subsequent to the yarn-spinning operation in the case of spun yarns. 

& See footnote 1, supra. 

1 The underlined language was added and the bracketed language deleteted from statistical headnote: 

For the purpose of this subpart the term “textured” refers to filament [, as used with reference to yarns, 
means such] yarns having special characteristics of bulk or elasticity, or both, which have been imparted to the 
filaments [, or the yarns,] by twisting and untwisting, false twisting, crimping, curling, or other additional proc- 
essing subsequent to the extrusion of the filaments from the spinneret [in the case of yarns other than spun 
yarns, and subsequent to the yarn-spinning operation in the case of spun yarns]. 
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On March 8, 1984, the 484(e) Committee changed the headnote, 
effective April 1, 1984, to its present wording.* Plaintiff concedes 
its merchandise has not been within the wording of the headnote 
since December 15, 1983.° 

In April, 1984, plaintiff attempted to enter a “test shipment” of 
its merchandise valued at less than $250.00 under item 310.5015, 
TSUSA. Customs found the merchandise classifiable under item 
310.5049, TSUSA, and refused entry. Plaintiff protested this deci- 
sion under section 514(a) of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1514(aX(1982). The protest was denied in July, 1984. 

In September, 1984, plaintiff filed this action, invoking jurisdic- 
tion under 28 U.S.C. § 1581(a), (h), and (iX3), (4). 

Plaintiff states four causes of action. Plaintiff first alleges that 
the 484(e) Committee did not change the statistical headnote for a 
statistical purpose and therefore acted ultra vires. Plaintiff con- 
tends that this change was made at the request of the Committee 
for the Implementation of Textile Agreements (CITA)?° for the sole 
purpose of retaining plaintiff's product in item 310.5049, TSUSA, 
then subject to an embargo. 

Plaintiff also complains that Customs made a “ruling” on No- 
vember 23, 1984 that its product was “textured” within the existing 
headnote, and that this “ruling” was modified without following 
procedures required by 19 C.F.R. § 177; that various defendants vio- 
lated the prior notice and comment procedures of the Administra- 
tive Procedure Act, 5 U.S.C. §§ 500, et seg. and deprived plaintiff of 
a property interest without due process of law in violation of the 
Fifth Amendment to the United States Constitution by changing 
the headnote. 

On November 8, 1984, the United States and Mexico concluded 
an exchange of notes amending the Agreement to inter alia, limit 
imports of products under item 310.5049, TSUSA, to 1,000,000 
pounds in 1984 and to 750,000 pounds in 1985. CITA announced 
new restraint limits for products under item 310.5049, TSUSA, ef- 
fective November 27, 1984. 49 Fed. Reg. 46547 (Nov. 26, 1984). 

Defendants!! move to dismiss the action as moot. On March 7, 
1985 the Court issued an order dismissing as moot plaintiff's claim 


® The headnote now reads: 

For the purpose of this subpart the term “textured” refers to (a) yarns of continuous man-made fibers having 
special characteristics of bulk or elasticity, or both, which have been imparted to the filaments, by twisting and 
untwisting, false twisting, crimping, curling, or other additional processing subsequent to the extrusion of the 
filaments from the spinneret and (b) yarns of discountinuous man-made fibers which have been heavily brushed 
subsequent to spinning. 

® Complaint {| 23-26. 

10 Section 204 of the Agricultural Act of 1956, as amended, 7 U.S.C. § 1854 (1982), grants the President author- 
ity to negotiate agreements with other nations to limit the import of textile products into the United States, and 
to issue regulations to carry out such agreements. The President has delegated his authority under section 204 
to CITA. See Exec. Order No. 11,651, 37 Fed. Reg. 4699 (1972), as amended, reprinted following 7 U.S.C.A. § 1854 
(1984 Supp.). See American Association of Exporters and Importers—Textile and Apparel Group v. United States, 
751 F.2d 1289 (Fed. Cir. 1985). 

1! The American Yarn Spinners Assocation-Long Staple Product Group was granted to leave to intervene as a 
defendant on April 9, 1985. 
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under section 158l(a), since Customs said they would allow the 
“test shipment” subject to that claim to enter,!? directing defend- 
ants to respond to plaintiff's interrogatories and requests for pro- 
duction of documents so that the action would not be further de- 
layed, and requesting that the parties brief several questions relat- 
ing to mootness of the claims raised under 28 U.S.C. § 1581(h) and 
(i). 
The Court now holds that the action is moot. 


MOootTNneEss 


Article III of the Constitution limits the federal judicial power to 
cases and controversies. This “limits the business of federal courts 
to questions presented in an adversary context and in a form his- 
torically viewed as capable of resolution through the judicial proc- 
ess * * *.” United States Parole Commission v. Geraghty, 445 US. 
388, 397 (1980). The mootness dooctrine applies “when the issues 
presented are no longer ‘live’ or the parties lack a legally cogniza- 
ble interest in the outcome.” Powell v. McCormack, 395 U.S. 486, 
496 (1969). 

Defendants argue that plaintiff has no interest in the resolution 
of its claims in this action since the amount of merchandise plain- 
tiff can import into the United States has been determined by the 
1984 amendment to the Agreement.1!* 

Section 204 of the Agricultural Act of 1956, as amended, 7 U.S.C. 
§ 1854 (1982), gives the President authority to agree with another 
nation to limit textile imports. Plaintiff says it does not challenge 
the President’s authority under Section 204 to negotiate textile 
import restraint agreements with foreign governments and to carry 
out the negotiated agreements. 1+ 

Rather, plaintiff claims that this action—which asks the Court to 
restore the previous statistical headnote definition of “textured” 
and order plaintiff's product entered item 310.5015, TSUSA—is not 
moot because (1) the United States and Mexico did not agree to 
limit the amount of plaintiff's product which could be imported 
into the United States, and (2) plaintiff will have to pay duties 
under an antidumping duty order if its product is imported under 
item 310.5049, TSUSA, but not if it is imported under item 
310.5015, TSUSA. The Court disagrees with both contentions. 

The interpretation of an international agreement is a question of 
law; “courts interpret treaties for themselves * * *.” Kolovrat v. 
Oregon, 366 U.S. 187, 194 (1961). In interpreting an international 


12 During the course of this litigation, Customs determined that since this merchandise carried a visa by 
Mexico indicating that the total value of the shipment was less than $250.00, it should have been entered. Under 
the Agreement, importations valued at less than $250.00 are exempt from quota limitations. 

13.On a motion to dismiss, the Court must construe the complaint in the light most favorable to the plaintiff; 
“alt this stage of the litigation we must accept [plaintiff's] allegations as true.” Hishon v. King & Spaulding, 
104 S.Ct. 2229, 2233 

14 As our appellate court has said: “That is a broad grant of authority to the President in the international 
field in which congressional delegations are normally given a broad construction.” American Association of Ex- 
porters and Importers-Textile and Apparel Group v. United States, 751 F.2d 1239, 1247 (Fed. Cir. 1985). 
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agreement it is “elementary * * * that the language * * * must be 
the logical starting point.” Day v. Trans World Airlines, 528 F.2d 
31, 33 ( (2d Cir. 1975); see Sumitomo Shoji America, Inc. v. Avag- 
liano, 457 U.S. 176, 180 (1982).15 

The parties could refer to textile products by name or any other 
reference understood by them. They refer to such products by ref- 
erence to the TSUSA. The parties agreed in 1979 to, inter alia, 
limit imports of yarns “classified in TSUSA 310.5049.”!° Plaintiff's 
product was considered by the United States and Mexico to come 
within that item.17 The United States and Mexico continued to 
refer to “TSUSA 310.5049” when they amended the Agreement in 
1984. The coverage of items 310.5049, TSUSA, had changed,!* and 
reference to the item constituted an amendment of the coverage of 


the Agreement. 

Plaintiff concedes that its product was within item 310.5049 as 
the item was defined at the time of the amendment, but makes two 
arguments why its product is not covered by the reference item 
310.5049 in the amendment. Plaintiff says that the Mexican gov- 
ernment “was forced to utilize the current definition of the tariff 
schedules that were in effect” at the time of the amendment.” ?® It 
also asserts that Mexico “justifiably expected that what was de- 
fined by the United States as textured when the Agreement was 
signed in 1979, would be continued to be defined as textured 
throughout the life of the Agreement.”2° 

These arguments contradict each other—plaintiffs first argu- 
ment acknowledges that the reference to item 310.5049 in the 
amendment covers its product, the second argument denies this— 
and both are rejected as a matter of law. 


18 See Restatement of the Law of Foreign Relations (Revised) (Tent. Draft No. 5) § 329 (April, 1985) (comparing 
the international law of treaty interpretation, codified in Vienna Convention on the Law of Treaties, art. 31, 
(Vienna Convention) U.N. Doc. A/CONF. 39/27, 8 Int’l Leg. Mat. 679 (1969), which focuses on “the ordinary 
meaning to be given to the terms”, with American practice of determining “the meaning intended by the par- 

ties”). 


Although the Vienna Convention has not been ratified by the United States, the Department of State has said 
that, with respect to its substantive provisions, “the Convention is already generally recognized as the authorita- 
ee a ee S. Exec. Doc. L., 92d Cong., 1st sess. (1971) p. 1. Courts have 
treated certain provisions of the Convention as authoritative. See e.g. Day v. Trans World Airlines, 528 F.2d 31, 
- 36 (2d Cir. 1975) (applying art. 31); United States v. Cadena, 585 F.2d 1252, 1261 (5th Cir. 1978) (applying art. 


- Agreement, paragraph 18(c). 

17 The Mexican Government issued plaintiff export visas for its product under item 310.5049, TSUSA. 

The fact that plaintiff's product may have been within the statistical headnote to Subpart E, Part I, Schedule 
3 in 1979, and therefore, properly classifiable under item 310.5015, TSUSA, is irrelevant, The United States and 
Mexico may have erred in referring to plaintiff's product as under item 310.5049, TSUSA. A state may invoke 
error in an agrement as invalidating its consent to be bound if the error related to a fact or situation which was 
assumed by that state to exist at the time when the agreement was concluded and formed an essential basis of 
its consent to be bound. See Vienna Convention, art. 48(1). But Mexico has not sought to invalidate the Agree- 
ment or the 1984 amendment for this or any other reason. 

18 The Government of Mexico had notice that the statistical headnote was changed through the Federal Regis- 
ter, 48 Fed. Reg. 55759 (December 15, 1983), and notice of the need to consult the most current TSUSA through 
the explanatory notes to the Correlation: Textile and Apparel Categories with Tariff Schedules of the United 
States Annotated (Cotton, Wool, Manmade Fibers) (Rev. Jan. 1984) (Correlation). The explanatory notes to the 
Correlation say that “[t]he terms used in defining the various types of man-made fiber yarns are defined fuliy in 
the TSUSA.” Jd. at vi. Defendants assert, and plaintiff does not dispute, that the Department of Commer-e 
mails a copy of the Correlation to the Mexican Government annually. Defendant’s Supplemental Memorandum 
on Defendant’s Motion to Dismiss upon Grounds of Mootness, at 16 n.35. 

19 Plaintiff's Surreply to Defendant’s Reply to Plaintiff's Response to defendant’s Motion to Dismiss, at 8. 

20 Plaintiff's Brief in Response to Order dated March 7, 1984, at 10. 
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Plaintiff does not elaborate its first argument sufficiently for the 
Court to do more than summarily reject it.21 Plaintiff's second ar- 
gument is contradicted by the plain meaning of the amendment. 
Parties to a bilateral agreement may amend their agreement at 
any time.?? There is no ambiguity in the reference in the parties’ 
exchange of letters in October and November, 1984 to “Plied Acryl- 
ic Spun Yarn * * * TSUSA 310.5049.” Plaintiff concedes its mer- 
chandise has been covered by that item since December, 1983.2 
The Court holds that the parties referred to the merchandise 
within the meaning of item 310.5049, TSUSA, at the time of their 
exchange of letters amending the Agreement.?* 

Plaintiff also argues that the action is not moot because the Com- 
merce Department, International Trade Administration’s final af- 
firmative countervailing duty determination and countervailing 
duty order in Certain Textile Mill Products from Mexico, 50 Fed. 
Reg. 10824 (March 18, 1985), includes products covered by item 
310.5049, TSUSA, but not item 310.5015, TSUSA, in the description 
of merchandise included within the scope of the determination. 
Plaintiff argues that a favorable decision in this action could deter- 
mine whether its product is subject to the countervailing duty 
order. 

But, the Court’s determination of the merits of this case would 
not resolve a countervailing duty controversy involving plaintiff's 
merchandise. The Commerce Department and the International 
Trade Commission determine the scope of countervailing duty 
orders or antidumping findings without regard to tariff classifica- 
tions by the Customs Service. “[{TJhe ITA, not the Customs Service, 
is responsible for clarifying, where necessary, the scope of anti- 
dumping findings and antidumping duty orders. * * * [TJhe ITA is 
in no way obligated to follow nor is it bound by the classification 
determinations of Customs * * *.” Diversified Products Corporation 
v. United States, 6 CIT Mi , 572 F.Supp. 883, 887 (1983). See 
Roquette Freres v. United States, 7 CIT ——, ——, 583 F. Supp. 599, 
605 (1984) (“A TSUS classification does not govern an ITC determi- 
nation”); Royal Business Machines v. United States, 1 CIT 80, 507 
F. Supp. 1007 (1980). 

Moreover, it would be inconsistent with the statutory scheme for 
administrative and judicial review of countervailing duty determi- 
nations for this action to determine whether plaintiff's product is 
subject to the Commerce Department’s countervailing duty order. 


21 International law does recognize of course that a treaty is void if a state’s consent has been procured by the 
threat or use of force, and that a state may invoke fraud as grounds for invalidating its consent to be bound. See 
Vienna Convention, arts. 49, 52. Nothing in the record indicates that such circumstances exist here. 

22 See Vienna Convention, art. 391). 

23 See page 11, supra. 

24 Plaintiff cites a letter dated May 2, 1985, from Mario Rodriguez Montero, Minister for Trade and Fiscal 
Affairs of the Mexican Embassy in Washington, D.C. to Richard H. Imus, Textile Negotiator in the Office of the 
United States Trade Representative as an indication that Mexico “clearly believes that the change * * * in the 
headnote * * * violated the letter and spirit of the * * * Agreement.” Plaintiff's Brief in Response to the Order 
dated March 7, 1985, at 2. Since the Court finds the amendment unambiguous, it need not address the conten- 
tions made in this letter. 
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Such orders may only be challenged in an action filed pursuant to 
19 U.S.C. § 1516a(aX2), invoking the Court’s jurisdiction under 28 
U.S.C. §1581(c), and only after administrative remedies are ex- 
hausted. See Ceramica Regiomontana, S.A. v. United States, 5 CIT 
23, 33, 557 F. Supp. 596, 604-605 (1983). 

To summarize, plaintiff alleges that the change in the headnote 
and Customs’ reversal of its “ruling” that plaintiff's product was 
within item 310.5015, TSUSA, were ultra vires, without the re- 
quired notice and comment, and an unconstitutional taking of 
property. Plaintiff seeks to import its product under item 310.5015, 
TSUSA, not item 310.5049, TSUSA. The rate of duty under both 
items is the same. The only consequences of importation under 
310.5015, TSUSA, rather than 310.5049, TSUSA, are the amount of 
the product which can enter the United States under the Agree- 
ment, and whether duties must be paid under the countervailing 
order. 

Since the 1984 amendment to the Agreement between the United 
States and Mexico determines the amount of plaintiffs product 
which may be imported into the United States, and the amount of 
duty plaintiff would pay under the antidumping order is unaffected 
by this action, any decsion by the Court with respect to plaintiff's 
allegations would be advisory. 

The action is dismissed as moot. Judgment will be entered ac- 
cordingly. 
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